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DECANOS Y PRESIDENTES DEL COLEGIO DE ABOGADOS
DI PUERTO RICO, 1840%

DECANOS

1840-1841 I.cdo, Juan Vicente de Goicoechea

1842- 1847 Loedo. Apustin M. de Sirgado \

1848- 1849 Ledo, Fernando José Montilla ,‘

1850 L.edo, Juan de Mata Aybar ‘

1851-1874 Ledo, Juan de Mata Aybar

1851-1874 I.edo. Manuel Valdez Linares

1875-1877 I.cdo. Pablo Sdez Aldao

1878-1880 I.edo, José S, Quifiones

1881-1902 1.edo, Hilario Cuevillas

1901 | cdo. Rafael Lopez Landrén

1903 Ledo. Juan Herndndez Lopez !
PRESIDENTES |

1934-1936 I.cdo. Benigno Ferndndez Garcia |

1936-1943 I.edo. Benicio Sdnchez Castafio

1943-1945 |.cdo. Samuel R. Quifiones L

1945-1946 Ledo, Rafael Rivera Zayas i

1946-1947 |.cdo, Francisco M. Susoni, Jr,

1947-1954 |.cdo, Benicio Sdnchez Castafio 3

1954-1956 I.cdo, Félix Ochoteco, Ir. :

1956-1958 Ledo, Luis R, Polo :|

1958-1959 I.edo, Baldomero Freyre |1

1959-1961 I.cdo. Manuel Abreu Castillo

1961-1962 I.cdo, José Rail Cancio | "

1962-1964 I.edo, Manuel Abreu Castillo

1964-1966 1.cdo, Noel Colén Martinez

1966-1968 Ledo, William Fred Santiago

1968-1970 I.cdo, Rodolfo Cruz Contreras

1970-1972 IL.edo. Francisco Aponte Pérez

1972-1973 [.edo. R, Elfren Bernier |

1973-1974 [.edo, Arturo Negron Gareia }

1974-1976 Ledo, José H. Pico ‘

1976-1978 ILedo, Graciany Miranda Marchand |

1978-1980 Ledo, Angel L. Tapia Flores !

1980-1982 I.edo. Luis I Camacho

1982-1984 Ledo. Arturo Negron Garefa

1984- 1986 Lodo: Abrahin Diaz Gonzdlez,

1986~ 1088 Ledo Héetor Lugo Bougal

[O88- 1990 L odn, Nora Rodrigucez Matfas

10001992 Lodo, José M, Sagardin Pérez

10021904 Lodo Carlos R, Noriega Rodrigues,

19041990 Ledo Hay Anduze

100G V0N Lodo, Manuel 4 Arralza Reyes

SUante b dpocn de e Asociacion de Abogados de Poerto Rico, (1911-1934) presidieron la
st enbe otrong das Bedoss Famctseo de Pagda Acodin, Ly Mubioz Morales, Jacinto Texidor y
el bl O, Leapaldo Pelia y el D, Juan 14 Soto
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AYER, HOY, Y MANANA

I‘n la continuacién de la puesta al dia de nuestra Revista, se hace presente el
fema de siempre en la vida puertorriquefia: su condicion politico-juridica frente
i lstados Unidos. Recogemos, pues, en estas paginas un analisis amplio de la
cuestion, desde la perspectiva—no siempre bien atendida y entendida— del derecho
internacional; un revelador y elocuente informe sobre el Proyecto Young, que
(rsciende los limites estrechos de la pieza legislativa; el comentario de un ex
pubernador, a propésito de dicho proyecto de ley; y laevocacién de Hostos, en los
ilhores del problema juridico, politico y moral, que atin, resolvemos a finales del
siplo al que apenas se asomé.

Iiste nimero se prestigia, ademas, con la presentacién de una obra juridica de
i maestro jurista, formador de generaciones de abogados puertorriquefios, a
cirpo de otro jurista que ha dejado su impronta en la jurisprudencia del pais desde
¢l T'ribunal Supremo, durante el dltimo cuarto de siglo.

Invitamos a la lectura ponderada de estas paginas. En ellas hay lecciones
Hiportantes para la abogacfa y la vida puertorriquefia en general.

Alberto Medina Carrero
Editor




PUERTO RICO IN THE DECOLONIZATION DECADE:
1990-2000*

Fermin L. Arraiza Navas**

“I'NE. UNITED NATIONS STANDS FOR THE SELF-GOVERNMENT AND
INDEPENDENCE OF PEOPLES, AND THE ABOLITION OF RACIAL
DISCRIMINATION WITHOUT RESERVATIONS. IT CAN NEVER AFFORD TO
C'OMPROMISE ON THESE BASIC PRINCIPLES”.

U. Thant (1961)
Secretary-General

“§1 YO ME HUBIERA BENEFICIADO MAS CON LA COLONIZACION,...
JHABRIA CONSEGUIDO REALMENTE CONDENARLA CON TANTO VIGOR?
OUIERO ESPERAR QUE SI, PERO INCLUSIVE HABERLA SUFRIDO APENAS

ALGOMENOS QUELOS DEMAS YA ME HA TORNADO MAS COMPRENSIVO”,

Albert Memi (1966)

Introduction:

I'he present research concentrates on the principle of Public International
| aw called the Inalienable Right of Peoples to Self-Determination’, and on the
commitment of the international community to the eradication and elimination of
1 forms ol colonialism in the world as the basis of both democracy and the
prommotion, protection and respect of all human rights.

I spite of the paramount relevance of the above mentioned principle’s
politienl character, the analysis of the Right to Self-Determination will not be
[hited (o the external or political aspect of the concept. It is necessary to make
relerence to the internal —economic, social and cultural— aspect of the right as

i Movember 22, 1988, during the 59th plenary meeting, the United Nations General Assembly declared
e pertod 19902000 w8 the “International Decade for the Bradication of Colonialism™ through
Wenalution 4347

Pacito [ican Eawyer with Master on Public International Law and Fluman Rights, from the Raoul
Wollenberg Tostitute for Fluman Rights and Humanitarian Law, Lund University, Sweden,
I Uied Nattons Cleneral Assembly resolution [ST4 (XV) of 14 December 1960, Declaration on the
Connting of Independence o Colontal Countries and Peoples (hereinatter resolotion 1514 (XV), LN
CIACIE (Supp Noc ey seoteaf, LN Doe AMGEA (1960) as cited by José Julian Alvarez, Constitutions
o Depenadenctex and Spectal Sovereignties, United Stares Tervitories: The Commonwealth of Puerto
Nice, Nooklet 2, Ocennn Publication, Ine, Dobibs Perry, Now York, 1991, pp. 191192
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an integral part of that Principle of Public International Law, without which its
exercise would not be realistic or possible. To this end, the duties of the
administrative or colonial powers will be of great consequence to the final
solution or elimination of colonialism through their help in the elaboration of
decolonizing alternatives to be included in future plebiscite processes.

The principal subject of this study will be the political and socio-economic
relationship between Puerto Rico and the United States before and after the
adoption of the Puerto Rican Constitution in 1952, and whether or not the adoption
of the latter has changed the colonial status of Puerto Rico under the United States
occupation. This analysis is vital to determine the duties of the U.S. government
regarding Puerto Rico and the legality or legitimacy? of the referendums that have
been held in the Island?, taking into consideration the United Nations General
Assembly resolution that released the United States government from its duty of
providing information related to the administration of Puerto Rico before the
General Assembly.*

Special emphasis will be made on the dependency of the economy of Puerto
Rico on the United States economy, and on the psychological effect of both the
financial dependence and the institutionalized and systematic persecution of
persons who support the separatist movement because of their political beliefs,
which has resulted in serious violations of their rights, from the loss of employment
opportunities, to the loss of liberty and, even, lives. All of these have been
extensively documented and established by reliable evidence since around the
1930’s.5

Although the purpose of the thesis is not to make a deep analysis of the
economic and social development of Puerto Rico, some aspects of its economic

2. According to the U.S. Constitution provisions, it could be said that the consultative elections or
“plebiscites” held in Puerto Rico until the present have been legally organized. However, under the
decolonization procedures provided by international law, there has been neither legitimacy nor legality,
3. Puerto Rico.

4. United Nations General Assembly resolution 748 (VIII) of 27 November 1953, Cessation of the
Transmission of Information under Article 73 (e) of the Charter in Respect of Puerto Rico (hereinafter
resolution 748 (VIII), U.N. GAOR Supp. (No. 17) (45%th plen. mtg.) at 25 UN Doc. A/2630 (1953), as
cited by J.J. Alvarez, op. cit., at n. 1, p.189.

5. See Ivonne Acosta, Hacia una historia de la persecucion politica en Puerto Rico (“Towards a History
of Political Persecution in Puerto Rico™), Newspaper “Claridad”, July 6-12, 1990, pp. 20-24; See also
Puerto Rican Civil Rights Commission, Informe sobre discrimen y persecucién por razones politicas: La
prdctica gubernamental de mantener listas, ficheros y expedientes de ciudadanos por razin de su
ideologia politica; (“Report regarding discrimination and persecution based on political beliefs: The
Governmental practice of keeping lists, reports and files of individuals due to their political ideology; First
and Sccond Parts), 51 Rev, Col. de Abog, de Puerto Rico #4 (Puerto Rican Bar Associntion Law Review),
pp. 1-62, (1990); 52 Rev, Col. Abog. de Puerto Rico 1, pp, 163-315 (1991)
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relationship with the U.S. are relevant fora general understanding ofthe ec9n0mic
and social bases upon which the political and international legal issues of Puerto
Itico have been taking place. . ’

A deeper study of the economic and social forces developed in Pperto .RICO
il (he search for alternatives to its future as a decolonized territory is an
intellectual challenge to which many specialized and intellectual groups are
imuking their contribution.® .

A crucial topic in this respect is how to organize Puerto Rico’s economy in

uch a way that local industries could get enough support and promotion frox.n 'the
povernment, including the rescue and development of the agricultural actlylty,
and at the same time, how to deal with possible tax exemption policies to substitute
i part the negative effect that the loss of section 936 wouldl have in the future
cconomy of Puerto Rico. However, all these issues require wide resear.ch efforts
(eparding international market and commerce practices, economic bloclfs
miepgrationas NAFTA and CARICOM, among others, and international economic
policies regarding tax exemption agreements which would reduce the danger of
1 decrease in Puerto Rico’s growth national product as well as an increase of the
dctunl unemployment rate and social unrest.

Within this context, special emphasis should be directed to stgdy the
possibilities of creating incentives to less dangerous textiles, factories . and
enlerprises, rather than making the economy more dependent on pharma'ceutlcals
and other kind of businesses which constitute a serious threat to the environment
and the nation’s life. .

[lowever, any economic measures adopted should be carefully evaluate_d, in
aider (o avoid the perpetuation of the dependent character of Puerto Rico’s
ceonomy. .

The thesis will try to up-date the discussion of the issue of the Right to Self-
etermination of Puerto Rico, taking into consideration not only the internal

Atuation of the Island, but also the most relevant reaffirmations of that principle

at the international level.”

(1 hee 14 Negron Rivera, Beyond Section 936: A Suggested Departure From Tax-Sheltered Stagnation
i Puerto Rico, 47 Rey. Col, Abog. de PR, #2, pp. 167-182 (1986). : ’
I General Assembly resolution 1514 (XV); GUA, res, 1803 (XVID ol 14 ])t?t'(‘lll')l“l' ]‘J(:?. regarding
permanent sovercignty over natural resources’™; common Art. L of both, the Inlvrnlnlmu:llf pw-nun! on
Civil and Politieal Rights and the International Covenant on Feonomie, Social and Cultural Rights; G.A
Fen 2608 (XX VY of 24 Octaber 1970, Draft Declaration of the Rights of Indigenous Peoples, UN doc
PCN A/Sub, 2199320, August 23, 1993 Viennn Dec lnration and Programme of ‘Al tion, U N doc. A/
CONIL A28, 1903, part 1, para, 2, an chied i AL Hide, € Rranne; A Rosas, Feonomfe, Soctal and
Cudtaral Rights, Dated, Magtinus Nighol T Pablishers, Netherlands, 1995
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HISTORICAL BACKGROUND:
Sttiation before 1898:

Puerto Rico was a colony of Spain from 1493, when it was discovered by
Christopher Columbus, until 1898, when Spain was defeated in the Spanish-
American War, 1t has an area of 3,500 square miles and is constituted by the main
Ishind, “LaIsla Grande”, and also several islands called Vieques, Culebra, Mona,
Desecheo and other smaller islands and reefs close to it. 8

During the first centuries of Spanish colonial domination, the population of
Horigquén? was in an intensive struggle for survival due to the lack of workers and
wlives, the death of the indians'® and the lack of trade between the Island and the
metropoli, Spain. !

One of the biggest interests of Spain in Puerto Rico, apart from the extraction
ol gold fromits rivers'?, was the military strategical advantage of the Island in the
Cii ;hllyll-lnl n." As we will see, that became one of the biggest United States interests
s well”

- However, if we take into consideration the topographical structure of the Island, it is approximately
three times bigger than the above mentioned size.

Y Ternando Pic6, Historia General de Puerto Rico, Huracdn Inc., 2nd ed., Rio Piedras, Puerto Rico
(1986), p. 23. Indigenous name of Puerto Rico before the Spanish occupation, ,
10 The death of the indians (Tafnos) is related to different factors, such as their fight against Spanish
suldiers while using inferiors weapons -though their abilities in the use of arrows- (seelIbid, p. 27), excess
ol work under very poor conditions, including lack of nutrition and rest hours as well as diseases t’m}ugh.l
By the Spaniards for which the indians didn’t have any kind of inmunological defenses. (Ibid, p. 46). As
i imatter of fact, the indian rebellions against the Spanish exploitation started around the yea'r 1511 lan[]
Insted until almost 1580, but the cruel reality is that the majority of the indian population was almost
exterminated doring the 1520's decade. (Ibid, p. 47.) Fray Bartolomé de las Casas was one of the mo.%l
important exponents of the inhuman exploitation of the indians in América and Puerto Rico an‘d
tecognized their right to resort to war to take their oppressors out of their land. (Ibid, p.51). '

I Carmen Dolores Herndndez, Resedia del libro “Puerto Rico: Desde sus origenes hasta el cese de la
dominacton espasiola”, de Luis M, Diaz Soler, editorial U.P.R., 1994, 758 pp-; El Nuevo Dfa, en Grande
Damingo 9 de octubre de 1994, p. 14, for a better decription of the relationship between S‘puin and il.t:
( ll];llllll“n, Puerto Rico and Cuba, and the relationship of the last ones with the United States during that
1T

121 Pied, op. cit, at n. 9, p 43,

LY Henty Wells, The Modernization of Puerto Rico, 2nd ed., Editorial Universitaria, printed in Spain
1979, o 38, Puerto Rico as a strategical point for the protection of commerce between Spain umi
Venesueln, Colombia, Pera and New Spain,

4 According to Captain Alfred T Maban, during the war of 1898, the U.S. should have established n
putamount naval base in the group ol islands composed by Puerto Rico and the Virgin Islands, See Jorge
Wodidgues Beralf, La ciestion estratdgico-militar y a libre determinacion de Puerto Rico: 14 da'lur.;r'
plebiscitario (1989-1999), 56 Rev, Col. de Abog, de Puerto Rico #1, p. 58 (1995), (“Tie Military
Steategte Ivsue and the Right (o Sell-Determinntion of Puerto Rico: The Plebiseite Delate (1989 100 '.)l"
Puerto Rican Do Associntion Law Review) -
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A greatunrest within the Spanish colony emerged as the result of a fiscal crisis
and (he development of a strong anti-slavery movement in Puerto Rico, taking
place simultaneously to the end of the U. S. Civil War in 1865.” A liberation
movementemerged in Puerto Rico during the 19th century, directed among others
Iy Dr, Ramén Emeterio Betances, both parallel to and in coordination with the
( uban liberation movement against Spain under the leadership of José Marti,
unong others.

There was a revolution known as “The Cry of Lares” on September 23, 1868,
where the revolutionaries of Puerto Rico, for the first time in history, proclaimed
(he Iepublic of Puerto Rico. However, the liberation movement was quickly

uppressed by the Spanish government in the Island.

Despite the limited analysis adopted by some scholars, it would be a
mistnderstanding of the political struggles of Puerto Rico to affirm that their
political leaders only worked to obtain an autonomic regime under the sovereign
power of Spain. Moreover, a great number of the autonomist leaders saw in this
[epiime o transitional stage towards the complete independence of Puerto Rico,
aller some economic stability could be obtained. The same position has been
wlipted by some sectors of the autonomist movement under the U. S. domination,
Al even by the present majority political party —PDP— during the beginning of
i hepemonic era.

\Il the protests and political processes started by the People of Puerto Rico'®,
(ipether with the Cuban Independence War against Spain and other political
Ccunstinees between Spain and Puerto Rico'’, led to the approval by the

paniah Kingdom of the “Charter of Autonomy” for Puerto Rico on November 25,
IRY/
i Autonomic Regime for Puerto Rico, together with "... the decadence of

e Spanish Empire could be seen as the first steps towards a completely

il pendent Puerto Rico™, '

Ll Pt op el at w9, pp. 176-177, Two of their main leaders, Segundo Ruiz Belvis and Ramén
Lo Metances were forced by the Spanish gavernment in the Island to leave the country. Segundo
e ki died in Chile, but Betances started 1o organize a movement for the liberation of Puerto Rico
Lt i Domindean IRepublic, Saint Thomas and New York at different times, The revolution planned to
Con e il al September, 1868 in (the town of Camuy, but the Spanish government discovered the
gty nnd the revolutionaries decided 1o start on the 23rd of September in adifferent location, Lares,
Wi 1 Cinrcln Martinez, La Constitucion Autonomica de 1897: un desarrollo no igualado en
Chiorio, A5 ey Jar, Collde Abog. de Puerto Rico 390 (1974),

CO o e ol e a9, 225, The allianee of the Autonomist Party branch, directed by Luis Muiioz
P bopettien with e Liberal Monarchics in Spain had a strong influence for the final approval of the

S Astonamden ¢C harter of Autonomy)
Cone b s, st 16, po 491, regarding the position of Spain towards its Alrican colonies nfter
Ao ol e United Nations, See also A, Guevara, Puerto Rico: Mantfestations of Colondalism, 26

Baw D LLLIRW 277 (1002)
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Fhin Regime gave wide liberties to the government of Puerto Rico, specially

reparding ws anthority of intervention in commercial treaties.”” Under (the Charter

ol Autonomy, Puerto Rico had the right to create its own parliament (Parlamento
tsulan) and its own cabinet and municipal districts with representatives elected
by the People of Puerto Rico.? |

One of the most important achievements for the Autonomists was found in
Atl. 2 of the additional articles which stated that the present Constitution ¢
shall.,. not be modified except by virtue of a special Law and upon petition of th(,
Insular Parliament,””?!

IPuerto Rico also acquired 19 voting representatives at the Spanish “Courts”
(Cortes), The Legislative Body of Spain.?? The Charter of Autonomy gave Puerto
Itico such a degree of internal and international legal capacities that has been
tmpassible to attain under the United States administration. Even today, Puerto
[tico has not been able to attain a right of representation to the Unite:i States
Congress remotely comparable to the one conferred by the Charter of Autonomy.?

The Spanish-American War:

The United States economic interests in the Antilles increased during the last
three decades of the 19th century. The extention of the Cuban War of Independence
(0 the Hast side of that country had a strong negative effect on the investments of
the ULS. in that region of the Major Antille, Cuba. Moreover, since the beginning
of the war, the United States was considering the advantages that the annexation
ol Puerto Rico could represent as a naval military base that could secure its
Interests in the Caribbean.?*

Under the same expansionist policy initiated by the United States under the
Monroe Doctrine (1823)%, the main focus of the U.S. foreign policy turned

19 10id, ppy/398-399; See also footnotes #9 & 10 of the same i i
: same author conc é
P'arlinment regarding the currency and postal stamps. LI L SR
01 ied, op. cit., atn, 9, p. 215,
".I r.'-e-}nl-;(m(’:;'m/}utonémica1897,lL.P.R.A.,historical documents, at 1 (1982) as cited by A, Guevara
terto Rico: Manifestations of Colonialism, 26 Rev. Jur, U. 1. P.R. 227 (1S ¢ l )
Bk o (1992), at footnote #10 and, A,
o '?| Ciuevara, ibid, footnote #10, at p. 277, quoting from the Spanish Constitution of 1812, tit. 3, ch, I
I i} ®, ’ i
"VOAL Gnefa, supra, at n, 16, pp. 396-404.
\l I{- I.,IHI. op. cit,, n. 9, pp. 225-?32-6: .(Dua to the project of construction of a channel through Central
“aml |'|= athatwould crefne .lhe possibilities of controlling not only the Atlantic but also the Pacific Ocean)
J ‘.mlm that expansionist policy the U.S. acquired Louisiana (1803), Florida (1819-1820) Tcxasl,
: IHA5), t)h cpon ( 1.84())-, Alaska (l§97) and close to 50% of the Mexican Territory in 1848, See éarlos I
r Won lfl Peralta, Historical Analysis of the Insular Cases: Colonial Constitetionalism Revisited 56 Rev‘
i Col Abog. de PR. 1, pp. 35-36, 1995, (Puerto Rican Bar Association Law Review). .

6
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twirds the expansion of their territory (o the Caribbean and later on to the Pacific,
applying the ideology of the Mamifest-Destiny ( 1845) in search of better markets,
heap raw materials and strategic naval positions,”

IHowever, due to the different characteristics of the new possessions —Puerto
[tico and the Philippines— (non-contiguous territory, dense population, different
culture and language) and to the popular support to the liberation from the
previous colonial rule, a new attitude was developed towards them by the U. 5.
povernment, They were considered “... as inhabited by primitive and savage
populations, lacking in civilization, and definitely not destined to become part of
(lie United States through statehood” .’

[n February 1898, due to the mysterious explosion of the United States war
ihip Maine®, the U.S. government accused Spain of the' incident and,
notwithstanding the great efforts of the Spanish government to avoid a military
conflict, the diplomatic mediation failed, and therefore a war started on April 21,
[808.%

The United States invaded and occupied Puerto Rico on July 25, 1898.% The
war ended after the signing of the Treaty of Paris between Spain and the United
States on December 10, 18983, in which Spain ceded “all” its rights over Puerto
IRico and the Philippines to the United States.*

26, 1bid, pp. 37-38, making references to Charles and Mary Beard, A Basic History of the United States,

pp. 338-346 (1944) as cited by R. Serrano Geyls, infra, at n. 62, pp. 406-407.

21, Ibid, p. 38 quoting R. Serrano Geyls, ibid, pp. 390-391.

%, At this time the Autonomic Charter had already been extended to Puerto Rico and Cuba, though a bit
late concerning Cuba due to the success of their independence war. The last Spanish colony that remained

in America was Puerto Rico, and due to the paramount importance of the Island as a military strategic point
in the Caribbean, the United States provoked the war, in order to keep it before an independent status could
be acquired, Otherwise, after the adoption of the Autonomic Charter, sooner or later Puerto Rico would
have become independent, See Fermin B. Arraiza Miranda, Puerto Rico, Estado Soberano Confederado
de Espafia y América o Estado Federado de la Federacion Mondrquica Constitutional Espafiola,

Doctoral Thesis in History submitted to the University of Valladolid, Espaiia, pp. 485-574. An
investigation of 1976, directed by Almirant Hyman Ryckover showed that the explosion of the Maine was
probably the consequence of an internal accident inside of the ship. See also expressions of Senator
Moynihan during the negotiation process for a plebiscite in Puerto Rico, J.M. Garcfa Passalacqua; C.
Rivera Lugo, Puerto Rico and the United States: The Negotiation and Consultative Process of 1989-1990,
Tomo I, 1990, 1st ed., University of Puerto Rico Publisher, p. 350.

29. F. Picd, op. cit., atn. 9, pp. 225-226.

30. Ibid, p. 221; See also A. Guevara, supra, at n. 21, p. 278. During the war, the United States invaded
not only Puerto Rico, but also Guam, Philippines and Cuba.

31.1bid, p. 227; See also A. Guevara, Ibid, at footnote 14 (30 Stat. 1754, T.S. No. 343).

32. Ibid, p. 221, Even though the U.S. acquired Puerto Rico through the Treaty of Paris, the Island was
occupied by the U.S. in a colonial war againt Spain; Sce expressions of Senator Moynihan during 1989-
90 U.8. Congressional Hearings regarding the right to self-determination of the People of Puerto Rico,
contained in J.M. Passalacqua; C. Rivera Lugo, op. <it., at n. 28, t. I, pp. 341, 365.
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Although some peopleargue thatafter the creation of the Charter of Autonomy
Spain stll had sovereign powers over Puerto Rico, others support the thesis that
the Treaty of Paris could not have any legal effect over the Island owing to the

rights that the People of Puerto Rico had acquired byvirtue of the Charter of

Autonomy before the Spanish “Cortes”. This theory, which was further developed
by the “Puerto Rican Nationalist Party” (hereinafter Nationalist Party) can be
found in the First Federal Circuit opinion Veldzquez V. People of Puerto Rico, 77

I, 2nd 431.% Moreover, if we take into consideration the development of

imperative norms (jus cogens) of public international law (arts. 53 and 64 of the
Vienna Convention on the Law of Treaties) the Treaty of Paris could never be
upheld in the present times.

THI: CONCESSION OF “SELF-GOVERNMENT” (1898-1952):

After the Spanish-American War, Puerto Rico was ruled by a military
government until June, 1900. The U.S. Military Government for Puerto Rico was
sovereign and absolute.3*

Even though the military hostilities were supposed to be over, a new kind of
conquest started to take place through the reorganization of Puerto Rican life
according to U.S. values. This process started with the establishment of the U.s.
military government for Puerto Rico, and, from 1900, by the civil governments
established in the Island. However, even though the general tendency has been
oriented to the U.S. model, not all sectors of Puerto Rican society has been
receptive to those influences.’® Moreover, Puerto Ricans have cultivated and
preserved the most important aspects of their culture and their language, and for
these reasons, according to some authors, it is impossible to think about a future
complete “Americanization” of Puerto Rico.?

Protests against the use of English language in the public schools were
growing, and finally, even though most of the texts were in English —making
much more difficult the learning process—,lectures were taking place in Spanish
at most part of the classrooms, in violation of the English-language provisions.*

33. A. Garcfa, supra, at n. 16, pp. 401-402, at footnotes #14 & [5.

34, Ibid, at n. 30, p. 393.

35. Henry Wells, op. cit., at n. 13, pp. 65-67.

36. Ibid, p. 66.

37.F. Picd, op. cit, at n. 9, pp. 247-248, However, in 1915, a change of policy reestablished Spanish as
the main teaching language at the elmentary schools, see also H. Wells, op. cit., n. 13, p. 93. A first
amendment was made to allow public instruction in Spanish during the first four (4) years of elementary
school. However, English remained the main vehicle of education until 1934, when Spanish was extended

Maoreover, the majority of the students did not lum-;myn|1|m|tlfu|t’v (o practice the
I nglish language out of theirelagsrooms, and most ol llhvm .‘-.(l:,. dropped oul
lmlm school at third grade, The issue of the preservation of the hp.'ull|:.I|_I.'|n;-,'u:|y‘v‘
in Puerto Rico is of special relevance, considering that it ('nlulcl survive in .‘-‘|)1|l(‘ ol
(e transculturation strategies used by the U.S. administration in the Island since
[ROB.* . ; ‘
One of the measures adopted by the U.S. government (Iurmy,ullns period was
(he change of currency circulating in the Islund to U.S. dnl]zlrﬂ.“ O !
The military government lasted until 1900, when the U.f?. :ulmlum.l‘l.|.lmn‘
decided to establish the first civil government for Puerto .Rlcn, after In|‘|‘nc1
President William McKinley expressed his intention to establish a system of free
{rnde between Puerto Rico and the United States.®

Ihe Foraker Act:

On April 12,1900 the Foraker Act*! was enactedto insti.tute acivil governmf:nl
in Puerto Rico. In theory, under the Foraker Act, the Legislature of Puerto RIC(‘)
had a wide range of authority, but it was subject to the veto power of the. (;TOVCI'I].UI ;
who came from the metropoli, appointed by the U.S. President and ratified by the
11.S. Congress.* ) i .

According to the Act, the U.S. Congress had the ‘power to amt?nd orrevoke
insularlegislation. The situation remained the same during theni:xt civil government
[or the Island which was established in 1917, by the Jones A.ct“‘ ,Art.31,and 1a§ted
until 1952 when it was eliminated by the present “Puerto Rican Federal Relations

Act” (P.R.F.R. A)*

(0 the other eight (8) grades of public school. Yet, it was not until 1949 that Spanish language bccarrga Ehti
muin teaching language, even at the high school level. English.stnrtv_ad to b? taught as a secon u[
compulsory language from first grade until the sophomore and university studies, that being the presen

siluation. (See H. Wells, op. cit., at n. 13, p. 277).

38, H. Wells, ibid, pp. 17, 276-278. . i

30, IF. Picd, op. cit.I,)I:at n. 9, p. 228. (The change was calculated as 60 cents of U.S. $’s for each “peso
provincial”).

40). C. Gorrin Peralta, supra, at n. 25, p. 40.

41, 31 Stat. 77 Secc. 1-41. -

42, F. Picé, op. cit., atn. 9, p. 229. See also Guevara, supra, atn. 21, p. :

43. 39 Stat. 951, ch, 145, Secc. 1-58 (1917). _ _
;4 igGa‘;ciaManincz, supra, atn. 16, p. 394; The “Puerto Rican Federal Relations Act which rules most

part of the economic relations between P.R. and the U.S., constituted by the remaining grovisions olf 912;
Jones Act after the creation of Public Law 600 by the U.S. Congress, and the adoption of the

Constitution.
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Several provisions of the Foraker Act remained in force under the second
Organic Actsetup in Puerto Rico, the Jones Act, and in the present “Puerto Rican
Federal Relations Act™, These provisions are: Art. 13, Foraker Act -governing
mallers regarding the use of harbors and navigable waters. . (Art. 8underboth, the
Jones Act and the “Puerto Rican Federal Relations Act™); Arts. 19, 21,22 &’25
Foraker Act —regarding reports to be submitted to the U.S. Congress... (Art. 11,
under both, the Jones Act and the P. R. Federal Relations Act); Art. 34, Foraker
Act— for the establishment of a Federal Court in Puerto Rico as well a,S the use
ofthe English language in its procedures... (Art. 41 of both, Jonesand P.R. Federal
Relations Acts)*®, and so on.

In regard to the trade relations between Puerto Rico and the U.S,, the Foraker
Actestablished a “free” commerce zone, with the exception of a 15% excise over
the rum and sugar exported to the United States. These duties were reimbursed to
t‘he Trcasury of Puerto Rico¥, as well as the duties imposed over products coming
from other countries.*

Finally, Puerto Rican citizenship was recognized to those who had not opted
tg retain the previous Spanish citizenship.” At present Puerto Ricans have the
.nghl to both citizenships: the Puerto Rican Citizenship which was incorporated
in [fllc "Commonwealth" of Puerto Rico's Constitution of 1952 and the U.S
"nationality", extended by the 1917 Jones Act. See Miriam Ramirez de Ferre;:
v. Juan Mari Brds, 97 D.T.S. 12, 102, of November 18, 1997 and the arguments
presented during the P.R. Supreme Court oral hearing of April 14, 1997,

The U.S. Congress did not designate Puerto Rico as a territory because, in the
past, that designation constituted the first step towards integration to the fede:ration
as a state of the Union. The U.S. Congress did not consider that alternative
appropriate for Puerto Rico. That was the reason why the Puerto Rican citizenship
was recognized and granted instead of the U.S. citizenship, which had been
always granted or imposed to the inhabitants of the declared territories.*°

45 Il "fovisions oft]hc Jones Act that remained unchanged and still apply to Puerto Rico, ruling the political

ind cconomic relations with the U.S. after the adoption of the 1952 Constituti : i ‘
ons acc

conditions imposed by the U.S. Congress. B

46, A Gareia Martinez, supra, at n.16, pp. 395-396.

ALE Pied, op, cit., atn. 9, p. 229.

‘$ ‘< I Wells, op. cit., at n. 13, p. 86. The meassures taken for the reimbursement of duties over imported

praducts to the Puerto Rican Treasure, as well as the exemption of Puerto Rico from the U.S, internal

fevenew laws, would not be possible if the Island would be declared a territory of the U.S. in the Fory k: d

Acl. See ihid, . 87, o o

A9 Ihid, pp. 86-87.

I‘a'n Ibid, p. 87, These are the m{:lil'l reasons for the U.S. Supreme Court decisions to start treating Puerto

(\ jeo u-..._u fnon :m"m jl()l‘il‘lcd territory of the United States, a new concept in their constitutional doctrine:

seethe "nsular Cases™, infra, pp. 13-16, especially Downes Vs. Bidwell, 182 U.S.244 (1901) whcrcllu-y'

10

PUERTO RICO IN THE COLONIZATION DECADE: 1990-2000

Hhe Jones Act:

The second Organic Act that ruled the relationship between Puerto Rico and
(e 1.S.A. is known as the Jones Act, adopted on March 2, 1917%!, and signed by
Woodrow Wilson as President of the U.S. It included a bill of rights and privileges
il an immunities clause, but its most controversial provision was section 5 (b),
which declared all Puerto Ricans U.S. citizens,*? providing a period of six (6)
months to object that measure.® The validity of the elimination of the Puerto
I1ican citizenship in 1917%, which was recognized by the previous Organic Act
i 1900%, and the right of Puerto Ricans to have both citizenships have raised
miensive debates in Puerto Rico. That measure has also raised the issue of whether
i not the U.S. Congress has the authority to revoke the U.S. citizenship extended

I the People of Puerto Rico in 1917.%¢

| the concept of non-incorporation regarding Puerto Rico, and Balzac Vs. People of Porto Rico, 258
{11 UK (1922), where the Court clarified that the granting of the U.S. citizenship to the People of Puerto
100 il not constitute an implicit transition from a non-incorporated territory to an incorporated one.

| lones Act, 39 Stat, 951, ch. 145, Secc. 1-58 (1917).
\ Ciuevara, supra, atn, 21, p. 279, See also A. Garcfa Martinez, supra, at n.16, p. 390 for the relation
I tween the imposition of the U.S. citizenship in 1917 and the late participation of the United States in
it World War; See also F. Picd, supra, atn. 9, p. 238, in 1914 the “Cédmara de Delegados” refused
I+ uresolution any attermnpt by the U.S. government with the aim of imposing the U.S. citizenship to all
Puciin Iiean citizens, The U.S. citizenship was finally accepted by the Political Party “Unidn” only after
jenlized that its imposition was an indispensable condition to get the U.S. Congress authorization for
| [ull elective legislature in Puerto Rico.
|1 1icd, ibid, p. 238, However, anyone who would reject the U.S. citizenship would be considered as
(loretpner in their own country. See G. Navas Ddvila, La dialéctica del desarrollo nacional: El caso de
i10 o, Bd. Universitaria, Universidad de Puerto Rico, 1978, p. 48, footnote #5-
I A Giievara, supra, at n. 21, footnote 27, where it is shown that U.S. citizenship was imposed despite
[tong opposition of the Puerto Rican House of Delegates at the 63rd Congress, 2nd Sess, Senate, 51
‘ [tec 6718-20 (1914) and expressions of Luis Mufioz Rivera “[rJegarding H.R. 9533 Considering
il Ciovernment to Puerto Rico..., 64th Congress, 1st Sess., 53 Cong. Rec. 7472 (1916)". For a different
Gt ee José A, Cabranes, Citizenship and the American Empire, 127 University of Pennsylvania Law
Heview 191 (1978).
Foraker Act, 31 Stat, 77 Sec. 1-41 (1900).
¢ Iierto Rican Bar Association Law Review, José Rodriguez Sudrez, Congress Giveth U.S.
cnship Unto Puerto Ricans: Can Congress take it Away?, 48 Rev. Col. Abog, de Puerto Rico #1,
i " (1987, During the negotiation and consultative plebiscite process of 1989, the U.S. Congress
punanieed LS. citizenship to all individuals born in Puerto Rico at the moment of the voting towards
il pendence, butno to the next generations, notwithstanding the fact that their parents would have it. See
PR Claietn Passalacqua & €, Rivera Lugo, tomo I, op. cit., at n. 28, p. 85, Moreover, some sectors of the
tedepemdence movement in Puerto Rico have started to renounce the U.S, citizenship, following the
pitton and the re-adoption of a Puerto Rican citizenship and passport. This movement has led to the
oo tnmation of the 23rd of September -the same date of the Cry of Lares- as the official day of the Puerto
Facan citizenship. (See Fuli Santor, “Claridad” newspaper, September 23-29, 1994, p, 39),
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@

However, it was notuntil 1947 that the Governor was also subject to populart?
A

suffrage.™®

Even though the U.N. Charter was adoptedin 1945, the new Public Law (P.Lé
of the U.S. government did not mention anything about the right to self-
determination and independence of Puerto Rico. Yet, according to the concept of
“self-government”, it granted Puerto Ricans a limited governmental anthority
over some internal matters, rather than following the mandate of promoting “full
measures of self-government”, present in Art. 73, Chapter XI, of the U.N. Charter.
p The right to vote for the members of the Senate was one of the biggest

achievements of the. Act.®® However, it was obtained at the high cost of the

negotiation of the imposition of the U.S. citizenship by the local politicians, and
even though the Senate was completely chosen through an electoral process, its
lepislative powers were still subject to the veto power of the appointed U.S.
Giovernor for Puerto Rico and to final Congressional revision.®

After the United States invasion, all the political sectors in Puerto Rico
awaited the concession of an autonomic form of government, similar or even more
liberal than the one enacted under Spanish domination. The autonomic regime
was considered as a transitional stage for the full development of the economic
and political institutions in Puerto Rico. However, after the adoption of the Jones
Act, it was clear that the main obstacle for the acquisition of the degree of self-
povernment expected was the U.S. Congress' refusal to such a claim from the
People of Puerto Rico.%!

The Insular Cases:

The U.S. Supreme Court decisions related to the political and economic
relations between Puerto Rico and the U.S.A. during that period are commonly
known as the “Insular Cases”.> These cases were decided between 1900 and
19229, and they stated that Puerto Rico would be ruled under the “Territory
(Clause” of the United States Constitution, which establishes that “[t]he Congress
shall have power to dispose of and make all needful Rules and Regulations

57. After an amendment of the Jones Act.

58, Vicente Géigel Polanco, La farsa del Estado Libre Asociado, editorial Edil Inc., Rio Piedras, P.R., Ist
ed,, 1972,

59, 11, Wells, op. cit,, at n. 13, p. 88.

60, 1bid, p. 89,

61, 1, Pied, op, eit, atn, 9, p. 259,

02, I, Servano Geyls, Derecho Constitucional de Estados Unidos y Puerto Rico, Traed , PR, Ramallo
Pros. Printing Ine., 1986, vol. 1, p. 449,

04 [hid
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(pspecting the Territory or other property belonging to the United States; and
nothing in this Constitution shall be so construed as to Prejudice any Claims of the
Ilnited States, or of any particular State”.*

With the insertion of the “Territory Clause” in its Constitution, the United
Sinles was “...constitutionally empowered to implement the colonial policy...”
Al legal framework was established “... to carry out the territorial expansion”.

Moreover, as early as in 1828 the U.S. Supreme Court held that *“... under the
doctrine of implied powers articulated in Mc Culloch v. Maryland, the United
\liutes had the powers to acquire territory as part of its explicitly delegated powers
10 make war and enter into treaties with foreign nations” %

1 Downes v. Bidwell®, the Supreme Court of the U.S. stated that under the
[1enty of Paris, Puerto Rico became “appurtenant and belonging to the United
“lates, but not a part of the United States”. Justice White established in this case
(i differences between an incorporated and a non-incorporated territory of the
[Iiited States and expressed that “... [s]ince Congress did not make an express
jiravision calling for Puerto Rico’s incorporation, nor did it show any intent to do

o, I'ierto Rico was deemed a non-incorporated territory”.% Three years later, the

iine Court, in Dorrv. United States®, adopted the view of Justice White “holding
it the right to trial by jury, U.S. Const. Art. III, sec. 2, does not apply to a non-
wcorporated territory, in this case, the Philippine Islands”.™ The real meaning of
Uiewe decisions is that, although “..[tlhe guaranties of certain fundamental
pernonal rights declared in the Constitution, as, for instance, that no person could
Lo deprived of life, liberty, or property without due process of law, had from the
Leginning full application in the Philippines and Puerto Rico...””!, ... the United
“intes Constitution as a whole, did not apply to Puerto Rico”.™

l-’il]fn_ﬁ}',fin Balzac v. People of Porto Rico, supra, the Court reaffirmed that
I"ierto Rico remained a non-incorporated territory, notwithstanding the
cutablishment of a new civil government under the Jones Act. Furthermore, the
{ ouit staded that the granting of the U.S. citizenship to the People of Puerto Rico

(4 LS Constitution, Art, 1V, secc. 3 para. 2,
o O Gorrin Peralta, supra, atn, 25, pp. 33-35 for the origins of the necessity of the “Territory Clause”

i lepnlize the expansionist policy developed by the United States of America.
i, p A, citing American Insurance Co. v. 356 Bales of Cotton, 1 Pet. 511 (1828).
COOTNA LS, 244, 287 (1901),
f0 A Cluovara, supra, atn, 21, p. 280,
PO D VOLLS, 195 1S, 138, 149 (1904),

(A Cluevara, supra, atn. 21, p. 280, footnote 32,

o taleae Vo Peaple of Porto Rico, 2581J.8, 298, 312-313 (1922); See also the analysis made by Guevara,
i, ppe 280281, especially at footnotes 31-41,

e, wpin, po 142, aw clted by A, Guevara, ibid
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did not constitute an implicit transition from a non-incorporated territory to an
incorporated territory of the United States.” The political status was still the same.

Before the adoption of this doctrine, the U.S. territories had been administered
with the objectives of organizing and preparing them for future integration and,
in several cases, annexation to the U.S. Federation. However, the adoption of a
different doctrine in the “insular cases”, drew the line between an incorporated
territory, which was expected to become another state of the Union, and a non-
incorporated territory, as those one which were not moving towards a future
integration with the Union as a future state.” ( Coriparadre wibf Hondete S

The expressions of the U.S. Supreme Court in the above mentioned decisions
clearly show that the position of the U.S. government concerning the status of
Puerto Rico was that Congress, through the approval of an Organic Act, had the
authority to decide about the future political status of Puerto Rico, notwithstanding
the will of the inhabitants.

It is interesting how some Puerto Rican constitutional law experts have
described the efforts made by the United States to use a “less opprobious word”
to name their colonies, territories, as if that terminology “could resolve the
inherent contradiction between the practical reality of colonialism and the
principles of democracy and self-determination...”, This is what the United States
of North America has done with the constitutional doctrine of “territorial
incorporation”, created by its Supreme Court through the so-called “insular
cases” mentioned above.”

Although the majority members of the U.S. Supreme Court had reaffirmed the
powers of the U.S. under the Territory Clause, a decision from 1856 stated that:
‘There is certainly no power given by the Constituion (o the Federal Government
to establish or mantain colonies bordering on the United States or at a distance,
to be ruled and governed at its own pleasure... [N]o power is given to acquire a

territory to be held and governed permanently in that character,’’

Moreover, while some Republican leaders favored the keeping of the overseas
possessions, others believed that keeping them would be contrary to the principles

73. R. Serrano Geyls, op. cit., at n, 62, p. 472.
74.See C. Gorrin Peralta, supra, atn. 25, p. 42 where the constitutional effect of the incorporation doctrine
is analyzed. Incorporated territories are those that are part of the United States, destined to be admitted
as new states, whilst non-incorporated territories are not part of the U.S., nor are destined by the U.S,
Congress to be admitted as new states. The differences regarding the applicability of the U.S, Constitution
is that, whileitis fully extended to the incorporated territories, only its fuml;mwm;ll‘yuwi-;inn-; could limit
the Congress' power over the non-incorporated territories,
5. Ibid, pp. 31-54,
16, Dred Scott v, Sanford, 19 How, 395 (1856), as cited by C. Gorrin Peralta, ibid, pp 1637

| oIher ‘l,ﬂ}- WA
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ol Liberty and Democracy and, furthermore, that their incorporation as states
would not be a wise decision, due to their different cultural character.”

After the implementation of the Jones Act, a liberation movement started its
reorganization in Puerto Rico, demanding the end of the colonial status of the
Inland. Yet, it was not until 1932 that the “Puerto Rican Nationalist Party” gained
dinmatic importance in the liberation efforts of Puerto Rico.

Ihe Tydings Bill:

Due to the occurrence of several violent confrontations between the Nationalist
movement and the insular police forces, Millard E. Tydings, senator from
Muaryland, promoted a bill prepared by the U.S. Congress, according to which
iidependence to Puerto Rico should be granted, if the majority of the voters
ipproved it in a plebiscite. Then, if the results were in favor of independence, a
piiocess of transition would be established and a draft constitution for the future
ivpublic would be adopted. Other provisions of the bill stated that, after the
wloption of the Constitution, all financial and military aid from the federal
puvernment would be eliminated.

[n addition, it stated that after the proclamation of the republic, within four
(e, the free commerce between the Island and the metropoli would be over. The
nimediate reaction of the most conservative sectors in the Island expressed their
ltong opposition to the draft legislation, Luis Mufioz Marin, member of the

Liberal Party”, considered the bill as a future fiscal disaster for Puerto Rico,
uiless it would be substantially amended.

On the other hand, some leaders favored this iniciative, including the
piesident of the “Republican Union” (Unién Republicana), Rafael Martinez
Hadal, Antonio R. Barcel6 and several independence leaders from the “Liberal
Faity™ like Ernesto Ramos Antonini and Vicente Géigel Polanco. This last group

spiessed their will to colaborate with the Nationalists to prepare the draft of the
Iiture C'onstitution. However, the influence of Mufioz Marin over the members
ul the "Liberal Party” that favored the Tydings draft legislation convinced them
it 1t would be better to get a more generous agreement in which independence

ol be granted, but some economic and social justice safeguards were included.™
Finally, the Tydings Bill did not succeed.

Cobaine 3 Vuster, The Origins of the Doctrine of Territorial Incorporation and its Implications
Bevanding the Power of the Commonwealth of Puerto Rico to Regulate Interstate Commerce, XL Rev,
B LEP R 259 (1974), pp. 263, 289291 and Juan R. Torruella, The Supreme Court and Puerto Rico: The
L trine of Separate and Unequal, 40-100 (1985), pp. 24-32, both, as cited by C, Gorefn Peralta, ibid, pp.
1 B Y]

I Wells, op et atn, 13, ppe 125126
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Another reason for its failure, according to a U. S. “Operations Division”
Report, was the huge U. S. military interest in Puerto Rico. From the report, the
complete opposition of the U. S. War Department to the recognition or concession
of any sovereign status to Puerto Rico is clear.” After the aborted Tydings Bill,
other reforms were promoted by both the U. S. and the local government, such as
the reforms of 1947, until the adoption of the Constitution in 1952. A relevant fact
is that around that period, (1943-1945), the name “Commonwealth of Puerto
Rico” started to be used by the Joint Chiefs of Staff to make reference to Puerto
Rico; eight years before the adoption of the Constitution.*

After the failure of the Tydings Bill, the industrialization and economic
development program “Operacién Manos a la Obra” started to operate in the
Island, mainly under the direction of the Popular Democratic Party (PDP).
Despite the achievements of the program, an amazing difference still existed
between the economic situation in the continental territory of the U.S. and Puerto
Rico. By the 1980’s, the per capita income of the inhabitants of Puerto Rico was
less than half of the per capita income of the inhabitants of the poorest state of the
Union, Mississippi.®! Other social and economic circumstances of Puerto Rico in
the 1980’s are evidenced by the unemployment problem, which, according to the
General Accounting Office (G.A.O.) of the U.S. Congress, was of 23.5% in 1983,
15.9% in 1988 and 15% in 1994. The unemployment problem today has not
improved.

However, the Tydings-McDuffie Bill promoted the solution of the status
issue of the Philippines, resulting in the adoption of their own Constitution and
independence. On the other hand, Hawaii was incorporated and, subsequently,
annexed by the U.S. federation as a state.®

THE UNITED NATIONS AND THE PRINCIPLE OF
SELF-DETERMINATION:

“[Alrticle 1 of the United Nations Charter (signed 26 June 1945) defines the
‘Purposes’ of the United Nations under four headings, of which two in particular
are the maintenance of international peace and security, and the development of
friendly relations among nations, based on respect for the principle of equal rights
and self-determination of peoples”.*

79, See ). Rodriguez Beralf, supra, at n, 14, pp. 60-62.

HO. Ihid, p. 61

#1. See JM. Garefa Passalacqua; C, Rivera Lugo, tomo [, op. ¢it, at n. 28, p. 94

H2 0k, pp. 9192, 94

WAL G Starke, Ineroduction to International Lavw, Butterworths, London, 10 ed, 1989, p, 605

1)
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I'ven though the principle of self-determination appears in articles 1 and 55
ul the United Nations Charter, it is absent from Chapter X1, concerning Non-Self-
tloverning Territories, and Chapter XII, which established the Trusteeship
System,

[n setting up an International Trusteeship System, the Charter established the
[1usteeship Council® as one of the main organs of the United Nations and
inipned to it the task of supervising the administration of Trust Territories placed
uiider the Trusteeship System. The major goals of the System were to promote the
ulvincement of the inhabitants of Trust Territories and their progressive
Jevelopment towards self-government or independence.

It was contemplated that mandated territories under the League Covenant,

vliich had not been yet ready for independence, would be placed under the
iisteeship system of the U.N. Furthermore, the development of international law
Vil regard to non-self-governing territories made the principle of self-
A lermination extendable to the trusteeship and mandated territories, whilst at the

une (ime the concept of “sacred trust” was expanded to cover non-self-
puverning territories under Chapter XI. (See LC.J. Rep., 1971, infra, pp. ')‘f, }’X{).

e aims of the Trusteeship System have been fulfilled to such an extent that
nly one of the original Trusteeships® remained by1995: Palau, in the Pacific
I«lundls (administered by the United States). The others, mostly in Africa and the
I“iilie, have attained independence, either as separate States or by joining
weighbouring independent countries.

I'he Trusteeship System was created to apply to a sub-category of non-self-
coverning territories®, mainly covered by Chapter XI of the United Nations
{ linrter, which establishes “the principle of international responsibility for the

¢llnre and advancement of dependent peoples who have not yet attained a full

mensnre of self-government” *

| hapters XIT & X1II of the United Nations Charter.

[1ie original territories put under the Trusteeship System were: 1) Togoland (under British adminis-
[l D Togoland (French); 3) Cameroons (British); 4) Cameroons (French); 5) Somaliland (Italian);
L Western Samoa (New Zealand): 7) Tanganyika (British); 8) Ruanda-Urundi (Belgian); 9) New Guinea

wetialingy 10) Nauru (under the administration of Australia on behalf of Australia, New Zealand and the
{nited Kingdom, and 11) the Pacific Islands of Mariana, Micronesia and Marshall islands (under U.S.A.
Liniteation), The United Nations and Decolonization, Summary of the Work of the Special Committee

[ Pweniy Four, Office of Public Information, United Nations, New York, 1965, p. 2.
O Hasic Pacts About the United Nations, United Nations Publications Department of Public Information,

v Yok, 1993, Chapter 6.
C Uuest Hannum, Axtonomy, Sovereignty and Seif-Determination: The Accomodation of Conflicting
Fighiy, University of Pennsylvania Press, 1990, p. 18,
\ he United Nations and Decolonization.., op. cit,, atn, 85, p. 2,

|/
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. The Declaration Regarding Non-Self-Governing Territories, Chapter XI,
Y. lays down the responsibility of the states members of the United Nations to
> promote the well-being of the inhabitants of those territories through the
. development of self-government, taking account of the political aspirations of the

peoples, and to assist them in the development of their free political institutions.”
Based on this provision, and on Art. 76 (b) of the Trusteeship System —which
seeks to enable the inhabitants of trust territories to develop their economic,
social, political and educational institutions towards self-government or
3 independence, -according to “the freely expressed wishes of the peoples
g‘\ §\ cgncerned”— the right to self-determination has been interpreted to apply as the
p N\ aim of these. Chapter through the holding of plebiscites.

]\\ m .]lThe United Nations “has acted as a major catalyst in the evolution of 100
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ion people from colonial rule to independence and sovereignty”.”” The new
international order has moved to a stage where “... the sovereign independent state
is much more the norm than the exception...”.’!

As regards international law in general, the U. N. General Assembly
(G.A.) Resolutions since /952 have gone far towards confirming a rule that
dependent peoples are entitled to self-determination.”” The right to self-

\\ determination was for the first time included in the G. A. resolution 673 (VIII)

af:iié"p_eggmbgr 1952 and extended to cover the right to economic development

lon 12 December 1 958, including the right of peoples to self-determine their

|'natural resources.
Some authors have summarized the meaning of self-determination, as it has
been elaborated in several G. A. resolutions:

“The General Assembly has stressed the importance of the universal realization
of the right of peoples to self-determination and of the speedy granting of
independence to colonial countries and peoples for the effective gua—r—antee and
observance of humanrights, It has also reaffirmed the legitimacy of the struggles
of peoples for independence, territorial integrity, national unity and liberation
from colonial and foreign domination and occupation by all available means,

e e

including armed struggle”.® (emphasis added). R

1O UN, Charter, Art, 73, Chapter XI.

M) Basie Facts..., op. cit, at n. 86, p. 4.
O1 1L Hannum, op. cit, atn, 87, p. 18,
L1 G Starke, op. cit, ot n, 83, p. 52,
U Hasie Facts., opoeit, atn, 86, p 172
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Mareover:

“'I'here is the fact that a considerable weight of contemporary opinion,
represented particularly by the newly emerged states, favours, the view that
peoples as such have certain inalienable rights under international law, among
which are the right to self-determination, the right freely tochoose their political,
cconomic and social systems, the right to dispose of the natural wealth and
resources of the territory occupied by them, the right to development, the right
(0 peace and security and the right to protection of their physical and social
cnvironment... These rights of peoples as such were recognized in the Declaration
on Principles of International Law Concerning Friendly Relations and Co-
operation Among States in Accordance with the United Nations Charter,
adopted by the General Assembly in 1970, where the Declaration elaborates in
detail the principle of equal rights and self-determination of peoples...”
(emphasis added).

THE CONSTITUTION OF 1952;
THE “COMMONWEALTH":

e (o international as well as internal Puerto Rican pressure, the U. S.
{ unpress approved an Act for constitutional government for Puerto Rico.”

While the United Nations claimed jurisdiction over all colonies, including
e to Rico, according to Chapter XI Art. 73 (e) of the United Nations Charter®,
Ui Mitionalist movement in Puerto Rico headed by Dr. Pedro Albizu Campos,
L involved in an armed struggle to eliminate the U. S. colonial domination
Jul military control over the Island. As part of the Liberation Movement acts,

il irmed confrontations occurred.”

Simultancously, due to the poverty that prevailed in the Island, as well as to
i new global hegemonic position of the U. S. during the postwar period, the
principal leader of the Popular Democratic Party started to consider the
s tinlization and economic development of Puerto Rico as a priority, rather
Uit the discussion of the political status. However, other legislators and political
| ulers of the PDP understood that the project for independence should constitute
(i paramount objective of the political movement.

[hese differences in priorities were conducive to the creation of the “Puerto
11can Independence Party” (PIP) in 1946, by Gilberto Concepcién de Gracia and

N0 Starke, op. cit, atn, 83, pp. 68-69.
2 Pabhie Eaw 600, 64 Stat, 319 (1950)
W Dectneation Regarding Non Sell-Governing Terrtories
See nformation provided infra, with regard to the violent events of 1950 and 1954

|10
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other former followers of the PDP. Their ultimate aim was to obtain the
independence of Puerto Rico through the electoral process, a participation that the
“Nationalist Party” was not willing to accept.

Due to the struggles for authority and rivalries between the Puerto Rican
Legislature and the U. S. Governor for Puerto Rico, in 1946, Jestis T, Pifiero was
designated by the U.S. President as the first Puerto Rican Governor in Puerto
Rico.” Moreover, due to the internal requests for more autonomy as well as to the
international pressure —concerning the U. S. Congress obligations under Art. 76
of the U. N. Charter to “promote the political advancement. .. of the inhabitants”
of their dependent territories—!% in 1947, Congress finally amended the Jones
Act to allow the People of Puerto Rico to elect their own governor, although the
main points and essence of the U. S. hegemony over the economic and all the
foreign affairs of Puerto Rico remained unchanged.® Other amendments
introduced in 1947 included the power of the Governor of Puerto Rico to appoint
the Attorney General and the Instruction Commissioner, previously appointed by
the U.S. President.'®

Between 1950 and 1952, a new political formula was created under the
leadership of the PDP, with the aim of achieving a greater degree of “self-
government” and autonomy, and the subsequent economic and social development
of Puerto Rico.!®

Because of the great economic aid invested by the U.S. for the reconstruction
of Burope after the Second World War!® (1951), within other reasons, the PDP

98. IV, Pic6, op, cit., at n. 9, p. 253,

99. See H. Wells, op. cit., atn, 13, pp. 112-115, regarding the way in which the Puerto Rican Legislature
made full use of their prerogatives under the Jones Act to limit in this way the U.S.- appointed Executive
Branch authority,

100, Ibid, p. 203,

101, Ibid, footnote #10, Chapter 9, regarding the lack of promotion given to the amendments by the
Independence Party, due to their belief that it was a U.S. strategy to perpetuate the colonial status quo of
Puerto Rico. Moreover, even Luis Mufioz Marfn, while expressing his approval to the amendments, did
not give all the necessary support to them, under the belief that once those prerogatives were attained, it
would be more difficultto get a more complete autonomy. In November, 1948, Luis Mufioz Marin became
the first governor elected by the people, as the President of the Popular Democratic Party. The
Independence Party was the second most favored at those elections. (See Ibid, pp. 112-115),

12 1bid, p, 204,

103 According 1o M. Weber, in (he process of legitimizing power, there is a substantive difference
between nccepling o situation and being satislied with it, It can happen that a situation of subordination
e e necepted and “legitimized", due (o an existentinl necessity andfor to a feeling of weakness or
impotency before the superior power, but not because ity validity s recognized by the subordinated
peaple. See M Weber, The Theory of Soctal and Economic O) ganization (New York, Oxford University
Prowa, 1947) an cited by Gerardo Navag | Mvila, op, et atn, 83, p. 7, footnote #11

TOA " The Maishnll Plag"

A0
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cumipletely changed its original political ideology and started the promotion

Al an autonomic regime, in permanent union with the United States.
Ilowever, the “new” political status did not change the essence of the f\
previous political and economic relations with the u.s, Thereforer, ?0
posatbilities of a real economic developrpent gf the Island were avmldp ei |
Jwing (o the perpetuation of the Island’s financial degendence on the Unitec )
dates and its economic exploitation as one of the main trade markets of the |

Latled

| Due to the constitutional process promoted by the PDP, a.nother
i volutionary movement exploded in various towns across the Island, directed
Iy (he “Puerto Rican Nationalist Party”, and took over the town ‘of Jayuya
Auring the end of the month of October and November. All policemen of
liyiya were killed during the struggle and after that, alxpost all the known
wiembers of the “Nationalist Party” were arrested, includmg members pf the
I' | I’ and other believers in the independence of .PuerFO Rlco,t,)?olsongmg to

uther political associations not affiliated to the “Nationalist Party”.™® )
As part of the revolutionaries” operations, there was also an atte'mpt y
iwi Nationalists —Oscar Collazo and Griselio Torresola— to bring th'e
tiugpgle to the U.S. territory and kill President Harry Tr.uman at the E]lac][r
Hiunse, his temporary residence. During the attack, one policeman was killed,
. well as one of the Nationalists, Griselio Torresola. Oscar Collazo was
Aiested and sentenced to the death penalty, which was commuted afterwards
i life imprisonment. o )
I'hese events provoked the speedy process initiated b_y the U.S'. government
i1 tnke Puerto Rico out of the United Nations’ list of colonlml countries, Whllst the
political persecution against the independence and ]1beltat10n movement in Puerto
I1ico was reinforced, not only by the Federal agencies, but also by the local
yovernment. Consequently, the relationship between the independence movement

| the PDP deeply deteriorated.'®

y l'llhlln- |'cv01uti§nyof 1950 took place at a historical moment, when the U.. N.
{ lutterhad been adopted, and when Liberation Movements started tobe recognized

104 See Civil Rights Commission Report on Discrimination and Political Persecmftin..t.,. s:g;e;, ;:g rl:n 2;
(1 115, where according to the testimony of José Trias Monge (f{}rmer Secretary of Justic % i
i el Justice of the Puerto Rican Supreme Court) and Vicente Géigel Polanco (Ex-/’x‘ttornel:?/th enerzrinbers
former governor of Puerto Rico, Luis Muiioz Marfn, issued the arrest wari:ants agams};’t t e [vnv(;“shi

i ihe Nationalist movement, according to the “lists” created updcr f()l’]:ﬂ(:l QovcrnorD.an.:)nIb ngd'}f;;
6. Newspaper Compilation ‘!\'t"--'m'u!inmrr‘yAr‘!iurf ", Puerto Rican Na!rznalm Party Directed by

{hicn Campos, 1950-1954, See also I Picd, op. cit, at n, 9, pp. 257-258.

21
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nnd supported by the international community as legitimate means to fight against
colonialism. '

Alter the 1960’s, the liberation movement of Puerto Rico took different forms
ol expression, most of them using violence to protest against the U.S. political and
military presence in the Island. However, after the 1950’s strong active
manifestations and “declaration of war” of the “Nationalist Party” to the U.S.
povernment, the movement has been fragmented in different organizations,
acting separately, due in part to several disagreements among their leaders, but
mainly to the U. S. “intelligence” work among them.'%

Public Law 600 (1950):

OnJuly 3, 1950, the U. S. government passed another legislative act providing
[or o constitutional government for Puerto Rico.'® After an intensive public
debate in the Island, the People of Puerto Rico accepted the Act in a referendum
lield orlJune 4, 1951 JIn this referendum, the total number of voters was calculated
at 781, 914, From this number, 506, 1835 exercised their right to vote; 387,016
voled Tor Public Law 600 and 119,169 against it.!'® The number of abstentions,
215,7 29, or of people that could not participate in the electoral process for other
iv;ls({t__l_'.tgi_' ' —without including part of the Puerto Rican population living in the
United States which has never been able to participate in the referendums held in
I'uerto Rico until now—, was even larger than the votes against the adoption of
(he Act. If we take both sectors into consideration —the abstentions and the votes
.'mn'i'fi?e_l' , we can see that Public Law 600 was approved with less than 50% of
(he voters at that time; 394,898 against 387,016 in favor (only a 65.1% of the
qualified and inscribed voters participated)'™2. As we have seen, there were strong

107, Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces
i the Field, Art. 13(2) a, b, ¢, d; Geneva Convention for the Amelioration of the Condition of the Wounded
and Stek and Shipwrecked Members of Armed Forces at the Sea, Art. 13 (2) a,b,c,d; Geneva Convention
Kelative to the Treatment of Prisoners of War, Art. 4(2) a, b, ¢, d. August 12, 1949, International
Commiltee of the Red Cross, Geneva, Switzerland.

[OK. See the January 29, 1989 Decision of the Permanent People’s Tribunal, Barcelona: “In the 1960’s,
the ULS, FBILimplemented a counter-intelligence program (COINTELPRO) to disrupt and neutralize the
movement for independence. Deliberate confusion and disruption was planned by undercover agents who
penetrated these Puerto Rican political groups.

10D 64 Stat, 314 (1950), supra, at n, 95.

LY Savadel Valle, Plebiscitos y referendos celebrados en Puerto Rico, Claridad newspaper, October 8-
(4, 1993

L1 Most members of the Nationalist Party were in jail due to the issuance of n general arrest warrant
npiinst all its members alter the “Revolution of Jayuya™ in 1950, Morcover, the decision taken by the
Pucrto Rican Nationalist Party alter the 1930's was of abstention in the coloninl electoral process,

LI L Wells, op,eit, atng 13, p, 268
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reanons for the abstention, while other groups considered that it was an obligation
L participate in the electoral process as the only way to express their political will.
\u i matter of fact, the “Nationalist Party” opted for abstention in any kind of
“ulonial electoral process until the achievement of independence or until full
iecopnition or the transference of sovereign powers would be granted to the
I'eople of Puerto Rico.'?

During the 1950’s, the liberation movement activities increased as a reaction
i (he political deals made by the PDP leaders in Washington, and to get the
[(iention of the international community to intervene in the defense of the
Jecolonization process of Puerto Rico.

[')e main issues raised by P. L. 600 concerned the real recognition of capacity,
wihority or necessary sovereign powers that the U. S. Congress was granting to
(e People of Puerto Rico to write and adopt its own constitution. '™

lnder Section 1,the U. S. Congress recognized the principle of the government
Iiy the consent of the people, and stated that this law was created “in the nature of
| compact”, allowing the People of P.R. to organize a government based on a
{ unstitution approved by themselves. However, Section 3 stated that, once the
( nnstitution was approved by the People of Puerto Rico, it had to be submitted
i1 (he President of the United States and the Congtess for its final approval.

Morcover, while the previous Jones Actregulated the colonial''® political and

Cohomic relations with the U. S. since 1917, section 4 of Public Law 600
sovided that all the provisions of the Jones Act that governed the Political and
I onomic relations between P.R. and the U. S. shall subsist. They would be known
\ the “Puerto Rican Federal Relations Act”. What this really meant was that the

“unomic and political relations between Puerto Rico and the United States would
i the same. ' A brief summary of the nature of those relations was published
i1 "'l Mundo” newspaper on May 19, 1951, which we reproduce here:

|14 Abstention in an electoral process can be explained by different reasons. Within them, is the freedom
Jecide not to participate in the State or/and governmental affairs. Abstention, as a movement, is a
[t il netion to express different kinds of objections, or the lack of legitimacy of an electoral process.
[ ierropative o participate in an electoral process is a right, rather than a duty, as itis often considered.
[ the blank vote is considered as a lesser degree of abstention, but while expressing a disagreement
(111 the political alternatives presented, it is an indirect ratification of the legitimacy of the clcc.lm'nl
(rocenn The first data available after an electoral process is the amount of participants and abstentions,
However, according (o different political points of view abstentions are always interpreted in different
See Hduardo Haro Tegglen, Political Dictionary, 1st ed., Spain, Duplex S.A., 1995, pp. 29-30.
[V Cidigel Polanco, op. cit., at n. 58, p. 18, .
4 See insular cases, where the U.S. Supreme Court stated the non-incorporated character of Puerto Rico
ader the “Territory Clause™ of the ULS, Constitution, .
6V Géigel Polanco, op. cit, at n, 58, pp. 1921, Congressmen Aspinal, Donovan, Ferndndez and
Coawlond, smong others, objected o an amendment proposed to include a clear language in the text ol
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1. The U.S. will keep its sovereignty over P. R., according to the Treaty of
Paris.

2. ThatP. R.is still a Territorial Possession of the U. S. (Section 1 of Puerto
Rican Federal Relations Act.)

3. P.R.is still under the power of Congress by virtue of Art. IV, section 3,
parg. 2, U. S. Constitution. (Territory Clause).

4. P.R.is still under the Tariffs & Duties Laws of the U.S.!"

5. P.R. is not allowed to enter into commercial agreements without the
authorization of the U. S. Congress.

6. P.R.isunderthe Cabotage Laws of the Federal Government. It is obliged

to use ships with the U. S. flag in its commercial relations.''®

Free commerce between both countries.

Natural inhabitants of P. R, will continue to be U. S. citizens.

9. Earnings from federal taxes to Puerto Rican products exported to the U.
S. like rum, cigarettes, etc., and earnings of customs or douane over
products imported by P. R. will be given to the Treasury of P. R.

% =

the Constitution regarding the real powers that such an instrument would give to the People of Puerto
Rico. Their position was that secs. 1,2,5,9 & 10 of the P.R.F.R.A. made clear the real powers of the U.S.
Congress over Puerto Rican affairs. Therefore, it was not necessary to include it in the Body of P.L. 600
or the Constitution. See ibid, pp. 112-115.

117. Some authors have described the relation as one of monopoly with the Puerto Rican market, in which
Puerto Rico is obliged to import to the Island only products originated from the U.S. market, at higher
prices, and without any foreign competition for the U.S. industries and manufactures. See Géigel
Polanco, Ibid, p. 63.

118. Ibid. This also constitutes higher expenditures for the Government of P.R., eliminating any kind of
fareign competition with cheaper transportation conditions. Under this political status, the economic
relations with the United States are still basically the same thatexist since 1917, which include provisions
extended to Puerto Rico since 1900, when the first Organic Act was created to provide a civil government
to the Island. As we have said before, this group of laws that rule the present economic and political
relations with the U.S. is known as the “Puerto Rican Federal Relations Act”, One of the provisions of
the P.R.F.R.A. that has a considerable negative impact upon the Puerto Rican economy is the “Cabotage
Law", which applies to the Island since the adoption of the Foraker Actin 1900, as part of the protectionist
policies of the U.S. towards its commerce. According to this legislation, all Puerto Rican commercial
maritime transportation has to be carried out using transports from the United States, which are more
expensive than others.

If the Cabotage Law did not apply to Puerto Rico,maritime transportation costs would decrease by40%.
This means that the Puerto Rican economy would save approximately $250,000,000 - $300,000,000 per
year, Moreover, the cost of Puerto Rican exports would decrease in $150,000,000 per year, thus
increasing the competitiveness of our products in the international market. In 1936, the U.S, Virgin
Islnds were excluded from the application of these provisions, precisely to enable the economic growth
of these territories. See Resolution of the Puerto Rican House of Representatives Num. 35 of February
14, 1004 yequesting the U.S, Congress to exclude Puerto Rico from the s¢ ope ofapplication of the federal
los ixlation known as the " Cabotage Law”, presented by Legislator | mvid Notegn Rodriguez
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10. The sugar industry will be subject to the quotas or the maximum fixed by
the U.S. Congress.'"”

1. The sugarrefinement industry is limited as well, just for local consumption,
the rest was processed at the U. S. industries (problems of
unemployment).'?

12. P. R. shall be subject to a great number of federal laws related to:

a. Labour Law on maximum hours and minimum wage.

b. Selective Military Service.'?!

c. Welfare for studies, agricultural development and construction of
infrastructure.

13. That the Federal District Court remained operating in Puerto Rico.

14, ThatP. R. will continue under the Judicial System of the U. S.; this means
that the decisions of our Supreme Court can be reviewed by the First
Circuit in Boston and by the U. S. Supreme Court.

15. All governmental employees have to be U. S. citizens and ratify their
loyalty to the U.S. and the P. R. Constitution.

16. The right of the People of Puerto Rico to elect and send a Resident
Commisioner every four years, without the right to vote at the U.S.
Congress.

[7. P. R. will be subject to the U.S. currency and postal services. The
Constitution of 1952 had to be in accordance with these provisions.'*

While some sectors in Puerto Rico believed that Public Law 600 was a real
opportunity for the acquisition of more liberties and self-government under a
Constitutional status, there were others that only could see an attempt of the U.S.

povernment to perpetuate the former political and fiscal relations between both

nitions.'?

The legal basis for the arguments of the latter group was that Public Law 600
(il not recognize the necessary sovereign powers to Puerto Ricans to adopt their

|19, [bid, p. 65. In this way, the U.S. limited the capacity of production of our biggest and basic industry,
e production was of 1 1/2 millions tons and the quota fixed for 16 years, until 1972 was 953,000 tons.
120} Ibid,

[ 21, See case of U.S. v. Feliciano Grafals, 309 F, Supp. 1292 (1970), as cited by R. Serrano Geyls, op.
CiE, b n, 62, p. 524-528, regarding military service, where the judge, after a deep reflection about the
ronscientious objection based on political beliefs, decided to impose a sentence of only one hour
imprisoned.

(22 V. Géigel Polanco, op, ¢it,, at n. 58, pp. 22-25.

[ 27, See the statistics about the percentage of voters that pacticipated in the process and the result of the
referendum
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own Constitution. Consequently, without sovereignty, it was not legally possible
to adopt an authentic Constitution, which should be a result of the sovereign will
of the People. Moreover, this sector held that, without sovereign powers, the
People of Puerto Rico lacked the necessary legal personality to get into a bilateral
agreement of this nature, a “compact”, and consequently would not be able to call
upon the international forums for the fulfillment of the “compact™.!*
Furthermore, the scope of the phrase “in the nature of a compact” contained
intheP.L.600wasneverexpressly clarified or discussed at the U. S. Congressional
[earings, neither by the representatives of the U. S. government nor by the
representatives of Puerto Rico'®, although the PDP leaders have always affirmed
that the 1952 Constitution was the result of a bilateral compact that can be
modified only by a mutual agreement and not unilaterally. Some of the expressions
made by members of the U. S. executive branch support the idea of the “bilateral
compact”, which could be modified only by mutual consent.'* That was one of
the reasons taken into consideration by the United Nations General Assembly to
take Puerto Rico out of the list of colonial countries. However, as we will see, these
arguments and interpretations have been rejected not only by the U. S. Supreme
Court, but also by the U. S. Congress during the process of negotiation of a new
plebiscite during the period 1989-1990.'% The situation is still the same while the
Young Draft Legislation has been under discussion. In addition, the Executive
Branch, represented by Jeffrey Farow, has recently confirmed the view of the
other two governmental branches concerning the unincorporated territorial
character of Puerto Rico, subject to the "plenary powers" of U.S. Congress by

\ virtue of the U.S. Constitution's "Territory Clause”.

According to the results of the 1951 referendum, a Constitutional Convention
was organized in Puerto Rico with the objective of drafting the new Constitution.
The Constitutional Convention worked on the draft constitution fromSeptember
1951 until February 1952.128

Because of it's non-recognition of legitimacy to the process, the Independence
Party (PIP) decided to abstain.'® On March 3 anew referendum was held
i Puerto Rico for the final approval, by the People of Puerto Rico, of their new
Constitution, In this second referendum, the total number of potential qualified
volers was caleulated at 781,914, From this number, 457,572 exercised their

F2 YV Gdigel Polanco, op, cit, at n, 58, p, 27,

125 10 Wells, op. cit, atn, 13, p. 251,

P20 1M Gareln Passalacqua; C, Rivera Lugo, tomo 1, op. cit,, at n, 28, p. 243,
[27 1, pp. 8182

FAH S del Valle, supea, atn, 110,

FARCIE ed, op e, ntn, 9, p, 260

PO T same number that were repistered in the 1951 referendum
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Hehitto vote; ™! 374,649 voted for the Constitution and 82,923 against it."*? The
suniber of abstentions in this process was 324,342, It was, again, larger than the
Sl npainst the adoption of the Act. The abstention, together with the votes
(ainst, was again larger than the votes in favor. The new Constitution was
Jpioved with less than 50% of the voters registered at that time'*, just like P. L.
21 Moreover, while the previous referendum had a 65.1% rate of participation,
Wi one participation decreased to 59%.'*
Iin (hat same year, the local elections were held in Puerto Rico. In these
1 Hons, the Independence Party (PIP) obtained the second place with 16% of the
il voters, following the PDP as the winner with a 65%, and the “Coalition” with

By | 1%,
Sl Law 447 (1952):

\lier (he approval of the Constitution by the will of the majority of the
¢ ulicipants, the document was submitted back to the U. S. Congress for its
weideration and approval. It was modified by that legislative body and, with

« muodifications, sent back to the Constituent Convention of P. R. for their
Sl approval, despite the previous expressions of Luis Mufioz Marin that the
" udlitntion could not be modified unilaterally by the U. S. Congress.

[ most dramatic alteration of the text was the complete elimination of

Hon M0, Art. 1, the Bill of Rights, which was drafted in accordance with the
Cuic il Declaration of Human Rights and included an enumeration of paramount
woniie and social rights as fundamental rights. '

Heciuse of the amendments made by the U. S. Congress'”’, the adoption of
S ew Clonstitution was strongly criticized by one of the most liberal Congressmen,

Ui was i reduction, or abstention, of 48,613 voters, in comparison with the previous plebiscite.
Hately 58 or 59% of the registered voters participated.
el Valle, supra, at n. 110, p. 9.
iy ul the people that could exercise their right to vote at that moment, but that refused to be
I the colonial electoral process of the Island is not available. Others interpret the results in a
pUimietie way, arguing that the Constitution was ratified by 81% of the voters, see H. Wells, op.
0oL 2100 According to this author, the previous referendum for the approval of P.L. 600 shows
o rtiied by 76,5% of the voters. Ibid, p. 209.
68 Notwithstanding this fact, some specialists consider as more important that the
filon wos ratitied by 81% of the participants. (Ibid, p. 210).
0l e 208 For further details about the reduction of the independence movement, see the sub-
Cubiit politleal repression in Puerto Rico.
watitation of Puerto Rico, Art, 11, sece, 205 and Géigel Polanco, op. cit., at n. 58, pp. 80-81.
it 427 (1952), L, 447
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Vito Marcantonio from New York, who favored independence for Puerto
Rico.'*

The most important changes under the new Constitution were that the
Governor of P. R., elected by the People of Puerto Rico since 1948 —four years
before the adoption of the 1952 Constitution— was authorized to appoint the
judges of the Puerto Rican Supreme Court and the Contralor (Auditor); the Senate,
from 19 members was enlarged to 27, and the House of Representatives, from 39
to 51, It also eliminated section 34 of the Jones Act, that provided for the
Congressional revision of the Puerto Rican legislation and for the Presidential
approval or disapproval of the veto power that could be exercised by the Puerto

Rican Governor regarding local legislation.'” Under the new Constitution, the:

U.S. citizenship as a requirement to vote in the local elections (sec. 35 of the Jones

for the internal administration of the government were allowed, but the basis of
the economic and political relations between both countries remained unchanged;
the P.R.F. R. A. Furthermore, even though the Constitution has not been amended
by the U.S. Congress after being ratified by the Constitutional Convention, the
same cannot be said about the P. R. F. R. A. See also changes made to sec. 936
recently by the U.S. Congress. e
The new Constitution, however, did not close the doors fora future “integration”
or recognition of independence to the People of Puerto Rico...'¥’, but, after its
adoption, the case of Puerto Rico was taken out of the list of remaining non-self-
governing territories, and the U. S. stopped giving reports to the U. N. under
Chapter XI, Art. 73 (e), regarding the administration of Puerto Rico. It was a very
well designed legal process to make the People of Puerto Rico give their consent
to acolonial situation very similar to the one prevalent before 1950. Notwithstanding
the interpretation given to the referendum results by the U. S. government and the
majority political party in Puerto Rico, these political and economic relations with
the U, S. have been always rejected by the majority of the People of Puerto Rico. "

138, I'élix Ojeda Reyes (ed.), Vito Marcantonie y Puerto Rico: Por los trabajadores y por la nacion (R{o
Pledras: Pdiciones Huracdn, 1978), as cited by F. Picg, op. cit., at n. 9, p. 260, at footnote #11.

139, 11, Wells, op. cit,, atn, 13, p. 210.

(40, T, Picd, op. cit, atn, 9, p. 260, See also H. Wells, ibid, p. 242, regarding the position of Luis Muiioz
Murin before 1956

[41. A, Guevara, supra, at n, 21, p. 34; (Position sustained at the present by both the independence and
pnnexationorstatehood” political parties, which agree only inone point: that the actual political situation
of the Teland hag not changed since 1900; a non-incorporated territory of the U.S, according to the mosl
pecent LS. Supreme Court decisions), Morcover, even the PDP has been trying without any suecess to
promaete adifferent formof agreement with the U.S., an "I:‘n{mmnl('m’umurrnf'r:lrh” The U5, Conpress

linn pever accepted (petitions and proposals, L0 yeed® 4 [P
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PUERTO RICO IN THE COLONIZATION DECADE: 1990-2000

According to the political status created by virtue of the Constitution, the
Lovernment of Puerto Rico does not have the authority, in practice to deal either
Ll ity own political foreign affairs or with economic relations with foreign
“uuntries, without the previous authorization of the U. S. Congress. These matters
e dlecided by the U. S. Congress; the only representation of Puerto Ricans before
| uipress is a Resident Commissioner, who is sent to Washington every four
s, but does not have any considerable powers and lacks the right to vote, in

Ll (o be able to affect any decision regarding Puerto Rico. (¢’ Vgt acer e v
Ity (his period, the independence movement in P. R. was larger than the one /<
ulming forannexation'#2; The majority political party was the Popular Democratic ~*“”

Iaity, which got many votes from the independence movement after the political
Sunpign of 1948, Ten years later, by 1958, the Independence Party (P. L. P.) was
Ui ided, due to some internal disagreements. As a result of these disruptions, the
o Independence Movement (M. P. 1) was created, which later, in 1971,

L aine the Puerto Rican Socialist Party (P.S.P.), clearly and openly identified
il (lie victory of the Cuban Revolution of 1959.

THE CONCEPT OF SELF-DETERMINATION

[liere are different interpretations of the term self-determination. Two
4yt of the concept have been elaborated, understanding of which is crucial.
e 1 related to the concept of democracy, recently denominated “internal self-
L erination”, that is to say, “the right of a state’s population to determine its
L ol povernment, sometimes extended to include democratization or majority

L0 Wubdn errfos Martinez, Puerto Rico and the United States, A Conflict Between Two Nationalities,
- uury 10, 1991, While the voting power of the annexation movement was approximately 15% in 1950,
ettt close to 50% at the present.
L0 1L Wells, op. cit,, at n. 13, p. 341, describing the MPL as a political entity which in the mid 1960’s
jenly identificd with the Cuban Revolution, promoting the armed upheaval as the only way to
Lo the political relations between Puerto Rico and the United States. The movement declared itself
(i ol the Marxist-Leninist Latin American movement, and during 1967-68, several attacks with
Jllary bombs againts supermarkets, department stores and other U.S. enterprises, were reported;
i ovnr, there is enough evidence supporting the fact that even though a big part of the attacks were
Sunlited by the revolutionary movement, many of them were also organized by the Police Department
P tico in coordination sometimes with Federal agencies, to eliminate the leftist opposition
pls defamatory tactics, framing up its members and leaders to imprison and murder them. (See sub-
Lot o politienl repression; All this evidence comes from the direct testimony of Puerto Rican police
i during the legislative investigations of 1987, regarding the murder of two independentists young
Ll Cerio Maravilla” in 1978, and the subsequent cover-up legislative investigations of 1992). See
s b los sucesos del Cerro Maravilla; Comisidn de lo Jurfdico del Senado, 24 de octubre de 1991
U e i tembre de 19915 28 de enero de 1992- 30 de abril de 1992,

20
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rule, and sometimes called internal self-determination”. The other one is relate
to the Right to Development: “the right of a state or of a state’s population
especially claimed by the developing countries, to cultural, social and economi

Among the different aspects elaborated concerning the meaning of the teri
self-determination, “political decolonization and territorial integrity can be give

emerged as pules of law binding upon states”.'** (emphasis added).

In order to achieve a satisfactory solution to the present issue of colonialisi
it is of paramount importance to take an overview of the origins of the right to sel
determination, to determine how it could be implemented in our days.

There is no question about the inalienable character of the principle, yet the
is a problem regarding the meaning given by different authors and internationt
organizations to the concept of “self-determination”.

An indispensable factor for the best understanding of the decolonizatio
movement through the exercise of the right to self-determination is the developmen

Soverelg_my
nation, concernmg the status of national units w1thin the international system an
the style of international relations”."® Despite the world integration trends, an
the elaborated theories about the transformation of the international organizatio
based on the principle of equal sovereignty of states'*’, the Nation-State and th
importance of the principle of state sovereignty are far from obsolete in our times

Moreover, the organization of the United Nations is based upon “...th
principle of the sovereign equality of all its members”'*, and even considering th
efforts made by several states to strenghten their economies through differcn
kinds of regional agreements, it has been very difficult to attain unitary systen
through the cession of the state sovereignty to a supranational unit'®, unles

144, Gudmundur Alfredsson, Greenland and the Law of Political Decolonization, 25 German Yearbool
of International Law 290, p. 294, Duncker & Humbolt, Berlin, 1982.

145. Ibid, p. 295.

146. Harold S. Johnson, Self-Determination within the Community of Nations, A.W. Sijthoff, Leyden
1967, p. 7.

147. Joseph A. Camilleri; Jim Falk, The End of Sovereignty? The Politics of a Shrinking and Fragmenii
World, Billing and Sons Ltd, Worcester, 1992, pp. 312.

148. U.N. Charter, Art. 2(1), Chapter I.

149, See the case of the European Union, where, notwithstanding the efforts made, it is stll far (ron
constituting a federation or unitary state, and even il stronger agreements are achieved in the future, (he
would never, give up their sovereign powers and representation at the United Nations and othe
mternationajorgamzations
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il similitudes together with common political interests exist among them.
Wlied, these allegiances have been organized upon the basis of each state’s
“ieign authority', notwithstanding the wording concerning the cession of
it of (heir sovereignty”™! included in the international agreements concerned.
While considering the emerging ethnic and national movements in East U/
e after the break-down of the U. S. S. R., the current international viewdhose
Wlicty is mainly directed towards the recognition of sovereignty and the
. ble creation of confederated states, as a form of integration which, while
i ling the principle of national sovereignty, gives these emerging states the
L linity to get into special agreements for their common benefits. As stressed
. olessor Gudmundur Alfredsson!®, “there are still... only indications of
Luige 10 the traditional way of doing business, and both trends towards
4o pation and separation are countered and even overwhelmed in international
" uie by strong support for maintaining the existing nation-states”.
11 411 ¢ra when there are still multiple peoples under colonial rule, as in the case
| ueilo Rico, it is even more difficult to talk about the end of the Nation State
- 4 pulitical organization of the world, where some peoples would be integrated
4 aine form of economic blocks without taking note of their economic, social,
Al and political interests. There is a new era of national and minority
“ienis (hat we have to deal with in order to promote international peace'”,
"l ncceplable solutions for them as well as for the remaining cases of the last
L clonization period.
I principle of self-determination was developed by national groups “..as
Sl corollary of developing nationalism in the eighteenth and nineteenth
' und national-self-determination has become the crucial link between
(1ine of nationalism and the institution of the Nation-State.'®

LRTERT

e il
Y Modern State:

It the seventeenth century in England, and then in France during the
L ation of 1789, the state ceased to be the King’ s state (a period when the state

U i, op, cit, atn. 87, p. 22.
(i (o Itonssean, the sovereignty of the people (and consequentely the state sovereignty) is
e nadienable,
e at e Centre for Human Rights of the United Nations in Geneva, Switzerland. G. Alfredsson,
Self Datermination and Indigenous Peoples, at C. Tomuschat (ed.). Modern Law of Self-
o Dordvecht Kluwer Pablisher, 1993, p. 48,
U, op ok, atn, 87, pp. 1=13,
§ Wl 27
W0 Db, ape el atn 1o, po Ll
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preceded the nation); it became the people’s”.!* “The nation and people were
one, and as one, became responsible for the destiny of the state”.'¥ While during
the 19th century in Europe and America “the people have identified themselves
as the nation”, in the 20th century the same current has covered Asia, Africa’® and

the Caribbean and Pacific nations which have not attained independence from

their colonial rule. ¥

The right to self-determination is strongly related to the philo&éhy of human
dignity, equality and freedom, present in the development of human rights since
the adoptionof the ... British Bill of Rights (1690-1691), the American Declaration
of Independence (1776), and the French Declaration on the Rights of Man and the
Citizens (1779)".1

Indeed it is an irony for the People of Puerto Rico and for those who believe
in the principles of liberty, equality and democracy, that “the American Revolution
was the product of anti-colonialist forces and one of the first exercises of the right
to self-determination in the history of humankind”'®, or at least since the
beginning of the Nation-State world organization.

After the French Revolution —*“the birth of the popular sovereignty”— the
sovereign power of the Monarch was transfered to the people and moreover, “the
unit in which this sovereignty was to be operative was the nation”.!¢' “The notion
emerges that the people should not be subordinated to anyone except themselves:
the sovereignty of the people became a framework for the elaboration of human
nghts i@

It was as a nation that people were to consent to be governed. If people were
sovereign as a nation, they had to be free to form their own state and éach state had
to be free to establish its own government”.'® (emphasis added). "

| S ——h——

According to the doctrine of “people’s sovereignty”, the will of the people
was understood as to be exercised within the national borders, to elect their
governments democratically as sovereign states. Hence, this meant that a necessary
condition for the respect of the peoples’ sovereignty was the existence of the
nation as a sovereign state. In this line, no democracy would be possible without

156. Ibid, p. 21.

157. Ibid.

158.1bid.

159. A. Eide, Economic, Social and Cultural Rights as Human Rights, at A, Eide; C. Krause; A. Rosas,
Ficonomic Social and Cultural Rights, op. cit., atn, 7, p. 25,

160. C. Gorrfn Peralta, supra, at n. 25, p. 32.

161, I1.S. Johnson, op. cit,, p. 146.

162, A, Eide, supra, at A, Eide, C. Krause; A, Rosas, op, cit, at n, 7, p. 25

163 11 8. Johnson, op. cit, at n, 146, p. 25,

PUERTO RICO IN THE COLONIZATION DECADE: 19%0-2000

llie previous recognition of the national state sovereignty. “Rousseau found in the
wition an institution for popular sovereignty”.'®
N ]
In his view, it was only to such a community that people could give their consent
and still mantain their liberty while accepting the necessity of political society...
The nation embodied a ‘general will’, by definition devoted to the common
interest, which provided amoral foundation for political society... In giving their
consent, the people were sovereign... It was only through the n; n _that the
peneral will could be made known and that the individual could remain free in
society.'ss

In the same context, some authors have stated that “it was ‘a necessary
undition of free institutions, that the boundaries of governments should coincide
i the main with those of nationalities’ ”.166 Therefore, it was reiterated that

Jsmocracy depends on the nation'®”; on the state sovereignty. s
Sovereignty has been equated with independence by several authors, it is to
y ... the fundamental authority of a state to exercise its powers without being
--------- hority”.' -

Ihe Principle during the First World War:

During the First World War the right to self-determination was interpretated

Iy most of the Allies as “the right of a people to determine the sovereignty over
e (erritory in which they live?.'® Moreover, it was considered as a collective
(uilier than as an individual right, “extended to a people who assumed their
Lislence as an identifiable unit”.!'” “Freedom of choice was synonymous with
|| povernment (rather than with self-determination) and meant the right of a
Lioup to determine the extent of its own government (as the internal process in
hich the people’s sovereignty operates within the framework of the state) or the

[uiin iy allegiance to any sovereign authority would take”.'™

Il Ihid

| i, pp. 25-26.

10 Hee Coban, National Self-determination, p. 65, quoting John Stuart Mill, Constderation on
eventative Government, 1861, Ch, X VI, as cited by HLS, Johnson, ibid, p. 20,

FLS Tohnson, ibid, p. 26

GO Hannum, op. cit, atn, 87, p. 15, footnote #30

LS Johnson, op. eit, atn, 146, p 32

0 1kl

Lo, pp 424
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According to these conceptions of the principle of self-determination and the:
complementary character of the democratic doctrine, the principle was understood
as a collective right of a people to create their own state, where the people’s’
sovereignty could be freely exercised to enable the individuals to choose the
economic, social and political systems of their preference.

Although the concept gives room for the creation of allegiances with other
sovereign authorities, those allegiances should be based on mutual respect, never,
allowing the main problem which the principle came to solve: the subjugation o
a people to any kind of colonial domination or unequal treatment. In other words,
it would be a futile exercise of the right to self-determination, if it finally resulted
in the same deficiencies that it came to resolve —lack of respect, of democracy:
L and of the right to exist and to be recognized as a different cultural entity—,
notwithstanding the reasons for such a result.

However, before the U. S. government got involved in the First World War,

principle of self-determination in several statements, opened the door for a
possible benefit for the Allies based on the same right, when he “proclaimed tha
‘every people has the right to choose the sovereignty under which they shal
live’”.'” (emphasis added).

“On January 22, 1917, in a message to the Senate, he stated that:

No peace can last or ought to last, which does not recognize and accept the
principle that governments derive all their just powers from the consent of the
governed and that norightanywhere ¢ st tohand people about from sovereignty
to sovereignty as if they were property.’™ (emphasis added).

Notwithstanding the previous expressions, in 1917 Puerto Rico had been

under the colonial power of the United States since 1898, and ruled according to

' the provisions of the U. S. Constitution “Territory Clause”, under which Puerto
Rico became “appurtenant and belonging to the United States, but nota part of th
United States”.'™ It was considered a property of the United States.

Despite the fact that Wilson’s expressions promoted the principle of self
determination, “his fourteen points do not refer to a right of self-determination..;
They contain no statement that the people themselves shall choose their own
sovereignty”.'” The interpretation finally given to the principle of selfs

172, See U.S, Congressional Record, LIIT, Part 9, 8854 as cited in H.S. Johnson, ibid, p. 33, footnote #5;
173, See ULS, Congressional Record, LIV, Part 2, 1792, as cited in ILS, Johnson, ibid, p.33, footnote #6,
174, See Downes V. Ridhwell, supra, at n, 99
IS TES Johinson, op. cit, atn, 146, p. 33
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determination during this period by the biggest economic, military and political
powers, such as an emerging U. S., was carefully elaborated to have it vested of
“lemocratic” attributes, which would provide the possibilities to legitimize the
(lomination of one people by another, once the administering powers would obtain
(lieir consent. Among the four points addressed to the U. S. Congress on February
[1, 1918, Wilson stated:

‘National aspirations must be respected, peaples may now be dominated and
governed only by their consent, ‘Self-determination’ is not a mere phrase. It is
an imperative principle of action, which statesmen will hence forth ignore at
(heir peril’'”® (emphasis added).

The definition then given to the concept of self-determination included
political rights, political participation, elections and popular participation...”
which ... are also referred to as internal self-determination”. Although these
(uli(s are necessary to enable peoples to develop a democratic society where all
uther individual rights could be respected for all'””, they should be called by their
proper names under the provisions of international instruments concerning
individual rights, rather than mixing them with the concept of external self-
Jetermination or political decolonization. Theserights as ademocratic entitlement
[ more related to the first Two Generations of individual rights, rather than to
il Collective Rights Generation, ie., Solidarity Rights or Right to Development.
The equation of self-determination with democracy, as the philosophical
unilerpinning of the Wilsonian principles, could also be interpreted as referring to
(i participation of the people in the internal government on a democratic basis.
I{ welf-determination is ‘an expression in succint form, of the aspiration to rule
S’y self and not to be ruled by others’, then this self rule implies meaningful
(ailicipation in the process of government”.'”* This was how self-determination
(urted to be considered as the basis of democracy.
Iespite the inclusion of the principle of self-determination, as understood by
W oodiow Wilson in his first and second drafts of the League Covenant, it did not

U0 I, taken from U.S. Congressional Record, LVI, Part 2, 1952,

111 [t epresentative democracy, good governance, public accountability, free and open participation
(i, non-discrimination, dignity, identity, tolerance... and other political rights™, See G Alfreduson,

Literents Forms if any of the Right to Self-Determination, Speaking Notes for the Martin Fnnaly

Memtorlal Symposinm on Self-Determination, University of Saskatchewan, Mareh 1993, pp. 425, where

U wuthion states the same problem regarding the implications of granting these democratic individual

P o womme groups of minorities under the Tabel of “internal sell-determination”

FO0 1 Mo, op. ot atn, 87, 30



REVISTA DEL COLEGIO DE ABOGADOS DE PUERTO RICO

lind a place in the final draft."” Nevertheless, according to some authors, it was

indirectly supported by the Mandate System and the concern for the protection of

national minorities, '

“It was not until the peace settlement of 1919 that a principle was recognized
that adispute over a territory ought to be resolved on the basis of its nationality...”,
where the voters should express their preference. !®!

Yet, “in no case was national self-determination recognized to the detriment
of the victorious Allies...” It has been described as “... not a means to justify what
the Allies had taken, but only what they might hope to take”.’s2

By the year 1919, self-determination was more concerned “... with the
geopolitical and strategic interests of the Great Powers...” rather than with the
demands of the peoples. In the same context, no plebiscites were conducted in
many cases as ameans of self-determination after the disintegration of the Austro-
Hungarian and Ottoman empires. Self-Determination was understood as a legal
vehicle tore-define and recognize as sovereign states the “nations” comprehended
within the territory of the former empires. However, it was not yet considered to
be extended to the overseas colonies. '3

The New International Order after the Second World War:

“There still remains some difficulty as to what the expression ‘self-
determination’ itself means, or includes. Some writers decline to treat it as a right
of an absolute nature, stressing that it must be considered within the context of the
people or group demanding to exercise it.” According to these authors,
“Ip]resumably, it connotes freedom of choice to be exercised by a dependent
people through a plebiscite or some other method of ascertainment of the people’s
wishes”. '8

Although the right to self-determination does not appear in the Atlantic
Charter, it is suggested as the “ ‘desire to see no territorial changes that do not

179, See ibid, p. 29.

180, ILS. Johnson, op. cit., at n. 146, pp. 33-34.

181, Ibid, p. 129,

[82, 1bid, p. 34, See also T, Franck, The Emerging Right to Democratic Governance, 86 The American
Journal of International Law 47, p. 53, (1992), where the author expressed that “Wilson reluctantly came
(o concede that sometimes one had to consider ‘other prmmples —strategic, economic and logistic— thal
could *clash with the requirements of self-determination”. [citing from M. Pomerance, Self-Determination
In Law and Practice 4 (1982); D. Fleming, The United States and World Organization, 152-55 (1938).]
[H3. See HL Hannum, op. cit, at n, 87, pp. 27-29. [S]elf-determination played little part in the disposition
ol the vast overseas lands .III(“M oples of the former German Empire, which were doled out to Australia,
Helghym, Britain, France, Japan, New Zealand and South Afvica. See T, Frank, supra, at n 182, p, 54

TR S .G Starke, op clt, atn, 83, pp. 123125
'-.
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ondl with the freely expressed wishes of the people concerned’ and tlllat they

o pect the right of all people to choose the form of government under whlgh they

il va"."“ Nevertheless, according to the British Prime Minister, Winston
sl the re sloratlon ion of the sovereignty, self-government, and national life of the
Lten ind nations of Europe under the Nazi yoke”, ' rather than under the yoke
I hie other western colonial powers at that time.

[he refusal of the Allied forces to enable the territories under their control to
I independent was obvious, due to the fact that most of t_hese tf:rritories,
v inlly those located in the Pacific and the Caribbean, constituted important
aulilary strategic zones.

() the other hand, the Universal Declaration of Human Rights does not
Sention the rights of a people, minorities or any other ethnic groups, except the
Lully. The suggestions forits inclusion were strongly opposed between 1946-48,
S others by Eleanor Roosevelt, the Commission’s Chairwoman. Thus, the W/

{ul oimission was a disappointment to many peoples and countries,'*’ in spite of //

4 atention of individual human rights to the inhabitants of those temtorles as

A utited in Article 2.
I'he principle of self-determination, however, was included in Articles 1 and

Al the United Nations Charter. It was also included indirectly in the “preamble”
Uil Cliarter when it states the “equal rights... of nations large and small, and...
L praimote social progress and better standard of life in a larger freedom ... and
i these ends... to employ international machinery for the promotion of the
wonie and social advancement of all peoples...”.

Some authors have affirmed that the principle of self-determination did not
L the category of a rule of international law at the end of the Second World i
% ui " Iowever, its evolution as a right is unquestionable after the adoption of
W Declaration on the Granting of Independence to Colonial Countries and
! oples in 1960, and moreover after its inclusion in common Article 1 of the I
Lute it ional Covenants on Civil and Political Rights and Economnie, Social and f

89 /;JL [5 S é}({,)j

ol Rights.

15 Johnson, op. cit., at n, I46 |) 1'5 fooluolc #14,

Ik, footnote #15, ‘ ) i . )

Hodotio Stavenhagen, Cultural Rights and Universal Human Rights, st A, Eide; C. Krause; A. Rosas,
i fontntp 73

HE Eannu, op., cit, atn, 87, pp. 33-34, ‘ . ‘
L Sanne mthors have interpreted that, according to the wording of the covenants, the scope o

Cptiation of the principle of self-determination has been enlarged o cover all peoples, including
sl i ethinie groups lving within the borders of sovereign states Therefore, there hiave been serious
Sl peparding the scope of application of the right to sell~determination (o these groups and to

Hpeiiin (R n|l|l"|
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_ Although the present practice is apparently to accept the possibility of
integration as a valid alternative if ratified by the will of the people —based on the
wording of Art. 76 (b): ... the freely expressed wishes of the people’s concern...”—
the principle was proposed for the first time by the Soviet Union at the consultation
process in San Francisco, U.S.A. Furthermore, “during a press conference, Soviet
Foreign Minister Molotov indicated that his government supported the movement
of dependent countries to achieve national independence as soon as possible”.'”
Hence, the original proposal supported national self-determination in its original
meaning, as independence, rather than as it has been adjusted for the plausible
benefit of the colonial administrators.

Yet, some authors hold that “self-determination may not necessarily involve
solely and exclusively an absolute right to elect for autonomous statehood (or
independence), but also an option to choose integration with the ‘parent’ state. "’
On the other hand, while some consider that although independence should be the
natural result of self-determination, it is not anecessary result'*?, othersunderstand
the right of nations to self-determination as implying ... exclusively the right to
independence in the political sense, the right to free political separation from the
oppressor nation...”.'”

Plebiscites processes held under different kind of circumstances
(revolution, occupation, trusteeship or other peaceful settlement agreements)
have been documented since 1791, until recent plebiscites as the one held in
Bermuda Islands in 1995, where the inhabitants of the islands rejected the
alternative of independence from Great Britain, and the referendum of
Quebec, where the alternative for secession from Canada lost by less than 1% of
the casted votes.

The alternative of integration has been supported by the decision of sovereign
states to integrate into forms of federations. An example of these circumstances
are the unquestioned formation of the United Arab Republic in 1938, the
federation of Egypt and Syria, and Tanzania in 1964 by the federation of

190, 1. S, Johnson, op. cit,, at n. 146, p. 35.

191, According to the Czech leader Jan Masaryk “...self-determination does not carry with it an
unconditional right to political independence”, and in the same sense it was interpreted by the Great
I"owers, while notrecognizing this right to minorities. See H. Hannum, op. cit., atn, 87, p. 31 citing Cobban
ut footnote #94 B T

192 11 Hannum, op, cit, at n, 87, p. 39,

194 See V.1 Lenin, Questions of National Policy and Proletarian Internationalisnt (Moscow: Forelgn
Langunges Publishing House, nodl) at 138139 a8 eited by Hannum, iid, p, 32 .
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[ anganyikaand 7Zanzibar. However, in other cases, like the incorporation of Tibet
(1 C'hina, the accomplishment has been obtained by force. '™

liven when the alternative of integration has been accepted under certain
Llicnmstances, in few or maybe any of the held plebiscites after 1961, the
Wilepration agreement has been accomplished with the metropolitan power.
[ilepration, during decades has been possible due to the cultural, racial and
Linforical background that these territories developed previous to their colonization
111l which was interrupted by it. Therefore, the integration in many of these cases
o1 i real act of national reaffirmation, though several issues have arisen in some
A (hese new sovereign states as a consequence of the integration process. In the
1.0 of Puerto Rico, as stressed by Mr. Luis E. Agrait representing the group “Pro
| 1o Libre Asociado” before the G. A. Decolonizaion Committee during 1978,
wiepration with the United States constitutes an act of national dissolution, rather
(i national reaffirmation.

“Wattel’s views in this connection led him to hold that the assumption that one

L nore states could overview and control the conduct of another state would be

Cutrary to the laws of nature”.”

Notwithstanding the previous declarations of the French National Assembly,
Liench policy after the creation of the people’s sovereignty doctrine was one of
punsionism and annexation through the plebiscites processes, validating the
[ ntive of annexation in a shameful transformation of the doctrine of popular
\eieignty previously adopted, whilst most of these plebiscites were hold under
Ui influence of French military forces.'® The circumstances where different
aples or nations are annexated and assimilated by other states are clear
unples of how the concepts of nationhood and sovereignty have been more
il " {0 obscure questionable motives and defend existing privileges than to
Jiuinole comprehension or compromise”."’
[ lowever, many of these territories were willing to become part of France, not
. i process of annexation, but as a natural process of integration with their natural

{11 Hannum, op. cit., at n. 87, p. 22. Other cases of absortion or integration of territories as the
tion by India of Goa, the cession of certain French enclaves to India and the Dahomey’s
[poration of the Portuguese enclave of Sao Joao Batista de Ajuda, are present at p. 37, among others
fonable legitimacy. An interesting case is the circumstances under which East Timor was
(e by Indonesia after a strong armed opposition of its population. Despite the cultural similarities
|ldonesta, the alternative I'm_'im_l_cp_uml_cucghgg;j)g(;ﬂ._t;lﬁ:;gﬂg_!wﬁggpgygc@gt‘@l_y by the inhabitants
(e iiiony, but also by the International Community of States. See Lauri Hannikainen, Peremptory
(Juy Cogens) in International Law; Historical l)(’\!fﬂlrrpmwu, Criteria, Present Status, Finnish
cin Publishing Company, 1988, pp. 409 414,
f L) Starke, ap, cit, atn, 83, p 22
L4 Johnson, op. ¢it, atn, 146, p. 14
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national unit. In this case, the change of sovereignty should be understood as
integration rather than annexation. This is also the case of the integration of
Venetia to Italy (1866)'", after the Austrian occupation, and the formation of
several European States through territorial disputes between them, in spite of the
illegitimate vestiges of these processes, which were conducted with the ultimate
goal of expansionism, destroying the existence of different cultures and
nationalities.

“[T]he practice of what might be termed ‘empire nationalism’ not only was
prevalent throughout Europe in the late nineteenth century but also was employed
in British, French, German, Belgian and Dutch colonialism in Asia and Africa,
and the United States in Latin America in the early twentieth century”.'”

The right to self-determination has been understood by several states’
delegations at the U. N. in different forms. The position of the United States in
1956 was that *... in most cases, self- determination precedes the granting of self-
govemment or mdupuulc,n(,u it is a process for determining the wishes of the
majority and involves the freedom of a group to become the majority” ** Hence,
it was not considered as a right, but as a process, that could be a plebiscite.
However, for most of the Afro-Asian and Latin American states “self-determination
meant national independence”.”®! Furthermore, for the African countries it “... has
meant the desire to create modern nation-states possessing an internal state
apparatus and external sovereignty” "

One of the most precious discernments between self-determination and
political liberty, ie., democracy or popular sovereignty, was stressed by the
representatives of Iraq and Ceylon at the debates of the General Assembly’s Third
Committee on 1957 and 1958. It was pointed out that “self-determination should
not be confused with political liberty”. Moreover, the representative from Ceylon
(present Sri Lanka) stated that:

[T]here were sovereign countries where the people had no political freedom or
whose government was not what most of the people wanted, and yet the principle
of self-determination was not violated. These people were free to establish their
own political institutions, to develop their own economy, and to direct their
cultural and social evolution without any foreign intervention.?®

bk
e

197. H. Hannum, op. cit., at n. 87, atn. 121, p. 25.

198. H.S. Johnson, op. cit., at n. 146, pp. 72, 76.

199, H. Hannum, op. cit., at n. 87, p. 28, footnote #8.

200, 11,5, Johnson, op. cit., at n. 146, p. 54.

201, Ibid, footnote #72, citing Indian delegation T/SR 672 (29 February 1956).

202, See James S, Coleman, Nationalism in Tropical Africa, as cited ibid, pp. 96-97,
200, 1bid, ppr. 5455
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The previous description could be clearly illustrated by South Africa’s former
apartheid regime, which, though constituing acontemptious violation of individual
liiman rights and the basic principles of democracy, was not considered by some

pecialists as an issue under the principle of self-determination, due to the

vereign character of the state. However, if the right to self-determination is to
L simply understood as the exercise of the will of the people through a
i [erendum, then all dictatorial, tyrannical and totalitarian regimes should also be
unsidered under the scope of self-determination.

“Most anti colonial advocates, which included most African, Asian and Latin

\inerican countries, indicated that ... it was to apply to each group which regarded
itself as a nation” 2%
After the adoption of the International Covenant on Civil and Political Rights
(LCPR) in 1966, “the permanent character of the right of self-determination was
ciphasized, ... and it was made clear that the free decision as fo political status
ind free determmanon of economic, social and cultural development (instead of
Llus) were not a definition, but rather a consequence, of the right of self-
Jotermination” 2% (emphasis added). The only possible interpretation of this is
til, once a people has exercised its right to external self-determination and
(idependence, they are free to determine their own political and economic future
‘without being subjugated to foreign powers) implementing the doctrine of
eaple’s sovereignty as the cornerstone of any democratic system.
Morcover, under Article 1 (3) of the CCPR, all States Parties to it became
Ailiped to respect and promote the right to self-determination, which concerning /

i (he administration of Non- Self-Governing and Trust Territories, ... means the
ity —not yet spec1fled in the UN Charter— fo  grant the relevant peOples their,

idependence” 2 (emphasis added)

(‘wrefully analyzed by huge, powerful multi-national states, and sovereign
tutes with large and diverse minority groups within their territory, it has been
(ressed that the principle of self-determination was not created to destroy the

sational unity, ie., State unity, but was based upon the principle of national
avereipnty and territorial integrity.2* Hence, it should not be applied to territories
liich are an integral part of a national entity, but to peoples or nations living in

(4 I, p. 53,

00 M Nowak, UN Covenant on Civil and Political Rights; CCPR Commentary, N.P, Engel Publisher,
1994, n, 12

O i, p. 23, citing Cassese, The Self-Determination of Peoples, in Henkin 92, 11 1, p. 98, at footnote
LA

07 1S, Jolinson, op, cit, atn, 146, p, 53
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a definite territory. Based on this some authors stressed that the right to self-
determination does not endorse the right to secession.?® Quare™
( Based on the principle of national sovereignty and territorial 1ntegr1ty, if thc

ight to self-determination should not allow secession (when state sovereignty
disintegration is implicated), it should neither provide for annexation (when it
constitutes the subjugation of one nation by another, 1mphcat1ng cultural
. disintegration and anti-democratic relations). Both secession and annexation
]should be declared contrary to the principles enunciated in the Charter of the
{ United Nations, as attempting against the principle not only of state sovereignty,
but also against the right to national self- determination, natlonalsover,elgnty over
natural resources and democracy., Seeee s e/ i
Notwithstanding the fact that the official mterpretatlon of self-determination
in our days includes more options than just independence, the language of the
Declaration on the Granting of Independence to Colonial Countries and Peoples
clearly stresses the important role of the United Nations in assisting the movements
Jfor independence in Trust and Non-Self-governing Territories and the paramount
importance of eradicating all forms of colonialism in the world.

DECLARATION ON THE GRANTING OF INDEPENDENCE TO
COLONIAL COUNTRIES AND PEOPLES;

Resolution 1514 (XV); of 14 December 1960:

Due to the commitment of the international community to the promotion of
the right to self-determination and the eradication of all forms of colonialism, the
United Nations General Assembly approved Resolution 1514 (XV), with 89 votes
in favor, none against and 9 abstentions. Among the abstentions were Spain,
Portugal, United Kingdom, France, South Africa and the United States. Through
this declaration, the General Assembly ratified the principle that “ ‘the subjection
of peoples to alien subjugation, domination and exploitation... is an impediment
to the promotion of world peace... (with) all peoples (having) the right of self-
determination’ >*

Through Resolution 1654 (XVI), 27 November 1961, the General Assembly
created as a subsidiary organ a Special Committee (17 members), known as the
Special Committee on the Situation with Regard to Implementation of the
Declaration on the Granting of Independenceto Colonial Countries and Peoples.?'®

208, 1bid, pp. 55-57.
200, Ibid, p. 7
2100 hid, p. 41
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| yler on, the Committee was enlarged in 1962 by the addition of seven members.!!
1 1963, the General Assembly eliminated the Committe on Information from the
S Self-Governing territories®' and as a result, the Special Committee is Fhe
uly Hody, apart from the Trusteeship Council, responsible for matters relating
“odependent territories.
[ie Declaration, in conjunction with the U. N. Charter, supports the view that
“II Determination is now a legal principle. Therefore, its expressions go beyond
o internal aspect, given by some colonial powers, to the concept of ‘_‘if?lf;
~einment”, present in Art. 73, Chapter XTI of the U. N. Charter, giving to it a
“ulet definition: “political sovereignty”.
[ he Declaration expresses that “Convinced that all people have aninalienable
Wt to complete freedom, the exercise of their sovereignty and the integrity of
S national territory, Solemnly proclaims the necessity of bringing to a speedy
Aunconditionalend colonialismin allits forms and manifestations”. (emphasis
A
I"iragraph 5 of the Declaration clearly states the requirerpenF of t'aking
siinediate steps... to transfer all powers to the peoples of those territories, without
W conditions or reserves, in accordance with their freely expressed will and
L 10, in order to enable them to enjoy complete independence and freedom”.
wever, these conditions have never been respected in the case of Puerto Rico.
[ Committee of Twenty-Four has determined during its existence “... the
s of cach territory, the circumstances under which it was to become self-
" wimining, and the seriousness of any delay relative to a general threat to
Jictnntional peace and security”.>® (emphasis added). _
O December 20, 1965, the General Assembly requested® the Special
nmittee “to recommend a deadline for the accession to independence of each
“iiilory, in accordance to the wishes of the people”. Once again the right to
" uine independent was conditioned on the wishes of the people without giving
“inl importance to the factors used to manipulate their consent. Under this
donmstances we have to ask ourselves if the wishes of peoples could be
wllienced or LOHdlthﬂCd in such a way that would thwart what the Committee
wlepntands as urcumstances under which it was to become self- de_ter_numnq ”
§ e tll(|1]11’% to the e freelly expressed wishes of the peoples concctnul” The

L United Nations General Assembly Resolution 1810 (XVID, 17 December 1962, as cited, ibid,
iste H15

I Uied Nations General Assembly Resolution 1970 (XVIID, 16 December 1963, as cited, ibid, pp

14!

LAl p, 42
(4 Unlted Nattons General Assembly Resolution 2105 (XX), 20 December 1965, as cited, ibid, p. 42
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(60-61)
issue concerning the validity of the peoples’ corisqgt has been also stressed by the
representatives of Honduras (See infra, pp. 68 59) and by professor Hurst
Hannum in 1993 when he stressed that “consent is only legitimate if it is given by
a people that is knowledgeable...”. (See infra, pp. 102-103). (oy-10 ‘?)

The question has been answered in cases where the population is under
military coercion by the colonial powers’ armed forces.

Moreover, the creation of the Committee of Twenty-four erased the line
between domestic jurisdiction and international competence regarding the
supervision of the exercise of the right to self-determination. “The thesis ha
developed thataright to national self-determination transcends the legal sovereignty
of colonial possession”. The basis is that “one nation should not be subjugated by
another... It is no longer a matter of the administering power but of the national
sovereignty of the dependent territories themselves” >

However, it was not until the negotiation and consultation process of 1989-
90 that the U. S. Congress accepted to deal with the case of Puerto Rico according
to the principles of public international law. Nevertheless, the process was never
concluded, notwithstanding that it was considered as a noble effort of the U. S,
government to honor self-determination and people’s rights during th
Decolonization Decade. On the other hand, the 1998 Young Bill (U.S. Congress
H.R. 856, 105th Congress) has been distiguished by the promotion of the
annexation of Puerto Rico to the U.S.A., in clear violation of peremptory norm§
of public international law.

The right to self-determination “... is often cited as one of the cornerstones o
the international system, invoking perceptions of independence and nons
interference”. (emphasis added). This is commonly known as the external aspect
of the right to self-determination, which implicates “the right of a ppqple to be fre
from outside interference and mterventlon After 1945, it has been seen within
the context of the decolonization process as “the rights of peoples under colonial
domination and alien occupation to achieve statehood and independence” > The
“internal aspect’ of the right to self-determination is another perspective fron
which this legal principle should be analyzed, ie., the “right of the people agains
its own government”, which leads to a “general right to Democracy”’. The concep
of internal self-determination is also related to economic and social elements, a§
we will see.?!’

215, 1bid, pp. 91-92.
216, A, Rosas, The Right of Self-Determination, A. Eide; C. Krause; A, Rosas, op. cit,, atn. 7, pp. 79-80]
footnotes #2, 3 & 4, making reference to C. Tomuschat (ed. ), Modern Law of Self-Determination, op. ¢it;
atn, 152, Self:-Determination in a Post-Colonial World, p. 1, 1993,
217 1bid, po 80, footnote #8, p. 82, As an internal aspect, it has been considered as a right againg

oppression and tyranny
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Notwithstanding the clear wording of the Declaration of the Granting of
liulependence..., the modern colonial powers have adopted the classic option of
winexation” as an alternative to be included on a decolonization process under
i lubel of integration, using arguments that go from the original doctrine of
popular sovereignty, democracy and the will of the people, to arguments of
sinuteness and incapacity of the so-called micro states to subsist and to fulfill
it international obligations as sovereign states.

IHuowever, “[i]n principle, minuteness of territory and population, imposing
pou Lienl limitations upon capacity to conductexternal relations, doesnot constitute
o bt Lo state-hood”, as independence. It has been proposed (by the United States,
Wi others) that micro-states should be accepted by a special form of “associate
Senbership” of the United Nations as such, not merely in relation to particular
“ipan, thus, this would require an amendment to article 4 of the Charter and
e provisions. 2!

Miny of these “petty sovereignties’ like Andorra, Liechtenstein, San Marino
wul Monnco, have been considered as protected independent states.*" It has been
‘diernted that the minuteness of a territory can not be used as a pretext to exclude
sate oo 20

Iierto Rico, however, has not been considered as a territory having these
Wiilations, together with other remaining colonies as East Timor, Hong Kong
(o luie 1997) Northern Ireland and Western Sahara, among others.”!

Linring the 1960’s, the Committee was requested to consider the special
Stuation of small territories that had not exercised “... fully their right to self-
I 1o imination and independence”. The territories referred to included mainly

vl islands located in the Atlantic, Pacific and Indian Oceans, regarding

il necording to resolution 1514 (XV), independence would never be
Llayed based on | pretexts_of political, economic, social or educatlonal
P patedness inadequacy.? In this way, the Committee has been dealing

il the difficult task of promoting “the most effective ways of enabling the
Luiilories to attain the objectives of the 1960 Declaration which has

100 Starke, op. cit, n. 83, p. 98,
L0 0L Hannum, op. cit, at n, 87, pp. 16-17,
L e Y at footnote #1113, regarding the creation of a Sub-Committee by the Committee of 24 to
1 e sitaation in 13 small non-self-governing island territories: American Samoa, Anguila, Bermuda,
Wittiel and U8, Virgin Islands, Cayman Islands, Pitcairn, the Turks and Caicos, Guam, Tokelaw,
SLenat, St Helena, and the U8, Trugt Territories of the Pacific Istands,
i Cnudimandor Alfredwson, Greenland, ., op. it atn, 144, pp. 291308, p. 298
LS Jolimson, op. ell, atn, 146, pp. 4243
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increasingly been claimed to have meant a status of self-government by
independence” * (emphasis added).

An interesting case was the October 23, 1956 referendum held by Franc
before the creation of the Committee of the Twenty-Four, but without any U. N
approval or participation. The U. N. refused to terminate the trust under the belie
that the referendum was presented in a way designed to preclude independence a
an alternative to the termination of the trusteeship.?* e

Although the situation of Puerto Rico was not ruled by the provisions of th
trusteeship system, but under Chapter XI, the referendums held in Puerto Rico fof
the final approval of the 1952 Constitution were also presented in a way that no
only precluded, but suppressed any reference to independence as an alternative,
However, contrary to the situation in French Togoland, the U. S. government wa
released from its duty (o inform about the administration of their territory to th
General Assembly, after the approval of resolution 748 (VIII), which remove.
Puerto Rico from the list of colonies or non-self-governing territories in 1953.

T

The Three Classic Alternatives:
UN G. A. Res. 742 (VIIl) and Res. 1541 (XV):

There is no doubt that before any decision for integration or free associatio
—expressly mentioned in res. 1541 (XV)— the sovereignty of the people
concerned has to be recognized according to the principles set forth in res. 151
(XV). This condition is necessary for the creation of a Juridical context in whic
an informed decision can be taken. According to Dr. Gerardo Navas Dévila, an
decision shall be taken with full knowledge of the economic, social, cultural an
ethnic consequences, and only in this way a real process of decolonization carn
become a reality. Moreover, the author added that all these conditions exist ta

 preserve the integrity of the colonized people and zo prevent any collective action
which would result in the negation of the existence of the peoples themselves,
(emphasis added).

Concerning the different alternatives set forth in resolutions 742 (VIII) and
1541 (XV), “the first issue in respect to a trust territory was whether or not
integration with a neighboring territory was a legitimate trusteeship objective...”,

_pbutfinally the delegates recognized that * «... integration of British Togoland into
,i"‘\ . anindependent African-governed Gold Coast wasn
(emphasis added).

223, 1bid, p, 43,
2HE i, p, 87
A29. 1 po 129, footnote #49, statements of Professor Coleman

A6

”

PUERTO RICO IN THE COLONIZATION DECADE: 1990-2000 :;".’: &ﬂ{é 5 o
e f—
/s

Throughresolution 1541 (XV), the concept of non-self- governing territo.ry as
woples entitled to the right of self-determination was defined as “ ‘a tertitory
iich is geographically separate and is distinct ethnically and/or culturally, from

¢ country administering it’.”?* The resolution was also approvedas a desperate
{011 to restate the three classic alternatives previously 1n<';luded in resolutu?n 742

VI, because of the strong wording of the “Declarz.itlon_on the Granting of

lnlependence to Colonial... Peoples”, which was mainly 1nterp¥eted to mean o e

icolonization through independence.**” Whether or not the exercise of the rlght—F \ gﬁt

I 1¢lf-determination should be analyzed under resolution 15‘41 (XV)or unc}er the by

Ieclaration...”, U. N. G. A. Res. 1514 (XV), is a qlleE‘ftl('_)l.] to”be considered
Jihout ignoring that, while the “Declaration on Decolonization™ was approx;d
Iy unanimity (with only 9 abstentions), close to 90% of tl‘le General Assem .i/
wwembers’ support, resolution 1541 (XV) was approved with a vote of 38 to 2 g
il twenty-six (26) abstentions.

! (‘?: :]lg ;:}}:eg haznd, the alternatives of free association apd integrati?n would
' nceeptable, if based on the mutual respect of the respective peoples cultgrss
il the principle of state sovereignty, which, in the case of 1ntegra:t10n,. would be
jusnible in the form of a confederation between both natlong, especially inthe case

[ (hese small territories, where this kind of association wou‘ld_ helpl their

snomic, social and cultural development, and the welfare of their %nhablt.ants.
Other alternatives which would create unfair and non-dem'ocratic relatloins,

il the subsequent cultural assimilation and completfa annexation of one na.tlon
Iy nother, might be considered contrary to the principles of the Umted. Nations Q).?(,‘\.
1l Lo more recent resolutions of the General Assembly, such as Besolutlon 21_60_ N ¢
(4 X1), 30 November 1966, recognizing * ‘that pec?ples _subject to col.omf.x! ,J\@ s

piession are entitled to seek and receive all support in the;f’stmggle, Wthl.] e G
W iccordance with the purposes and principles of the Charter.” ” Moreover, durmg
i discussions of the implications of this resolution on another :esolut:on

“undemning all forms of intervention in the domestic affairs of s'tates ,'U. NG

L Ites, 2225 (XXI), the position was that ... assistance to national rl_!bcmt_m’n

{

i i ionand, un in circumstances,

movements wouldnot be qg_gglde_ggtyg_tgr_vqgjuon an_(i, EEQ@.E%E?,‘}E‘T“.““‘ LI
uld be strongly recommended in defense of that nation’s right to sell-
I (ermination” 22

o, . 185, - 7P, : '
"* ;!Il‘“” N, G.A. Res. 1514 (XV) stressed that “the submission of peoples (o alien subjugation |

Aty 1o the Charter of the United Nations", debilitating the legitimate character of the three ¢lassl
dierintives present at resolution 742 (VI under certain clreamstances
. : \ " ‘»
LS Johinson, op. cit, atn 146, p A4, Tootnotes #41 & 4

{ .d‘.'-.a.’n.u\\ )
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3/ Notwithstanding the support received from the Decolonization Committee
/[ through their continuous resolutions, the right to self-determination and
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independence, according to the “Wambaugh studies”, “... has been used as a
means by which to justify annexation of a territory following its occupation”. In
this way the consent of the people gives “validity” to “an action already taken”,
avoiding the imputation of conquest*® and cultural assimilation.

The Concept of Peoples:

A difficult problem to evaluate whether or not a claim for self-determination
is legitimate is “... which communities of human beings constitute ‘peoples’ (ie
the ‘self’) for the purpose of enjoying the right to self-determination. Aspects such
as common territory, common language, and common political aims may have to
be considered. There must normally be a territorial unit corresponding to the
people to which the right may be regarded as attaching”.**"

For a better understanding of the concept of “people”, itis of great importance
tounderstand the concepts of “state”, “culture”, “ethnicity”, “tribes”, “indigeneous
peoples”, “nation” and “nationalism”, to which the principle of self-determination,
internal and/or external is related, moreover after the adoption of the International
Covenants. There are no specific definitions and/or clear differentiations between
some of these concepts, and it is not the intention of the present work to find
them.?

In some cases, the demand of collective rights and autonomy can only be
satisfied by the emergence of a sovereign state, which is the case of a people
located in non-self-governing territories. In other instances, only protection from
discrimination, preservation of cultural, linguistic and other values is possible,
and sometimes the achievement of a degree of autonomy within a State.**

229, 1bid, pp. 200, 92, 94, 112.

230, 1.G, Starke, op. cit., at n. 83, pp. 124-125.
231, For more information regarding indigenous peoples and minority rights see United Nations Centre
for Human Rights Fact Sheets 1-21, published by the Raoul Wallenberg Institute of Human Rights and’
IHumanitarian Law, Lund 1994, pp. 144-159, 270-286. At the 1993 Vienna Declaration, in spite of the:
commitment of the international community to support liberation movements in their struggles againsl
colontalism, the right to self-determination was partially restricted, linking the concept to the territory and
the people living within this territory, rather than to all peoples. However, the Declaration grants (0
minorities all human rights, especially rights of equality and non-discrimination to be enjoyed within a
piven state. See Anne-Christine Bloch, Minorities and Indigenous Peoples, as included in A. Eide; C)
Finiee; A RRosus, op. cit, atn, 7, p. 311, citing the Vienna Declaration and Programme of Action, U.N,
doc A/CONIL 157423, part 1 para, 2, Regarding the rights of indigenous peoples see also the same
pulilication, pp. 209321

ST M, op. cit, atn, 87, pod
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I'he development of cultural protection-related provisions was necessary in
“veral international instruments to protect the existence and development of
Winority groups, cultures and peoples under the sovereign power of several
Lilion-States or parts of a Multi-National-State and so on.™
Reference to cultural rights and cultural identity asrelated to other fundamental
I edoms can be found in the “Declaration of the Principles of International
! iliural Co-operation, proclaimed by the General Conference of UNESCO on 4
Juvember 19667.2 (emphasis added).

As collective rights, cultural rights have been included in several international
Lliiments. The Algiers Declaration on the Rights of Peoples, Att. 14, and the
\l1lcan Charter on Human and Peoples Rights (AfCHPR), Art. 22 support this
\pioach. These three international instruments have also recognized “... the right
W ilevelop a culture” *® Moreover, the Algiers Declaration also states “the right 14
* (s pect of cultural identity (Art. 2), and the right of a people to not have an alien

Jlure imposed on them (Art. 15)7.7%
(e Convention on the Prevention and Punishment of the Crime of Genocide
{enocide Convention), ratified by the U.S.A., while ... outlawing the destruction
| national, ethnic, racial and religious groups...”, it “.. formally recognizes the |/

—

(it of these groups to exist as groups, which surely must be considered the most //
Ludnmental of all cultural rights” >

Although the rights enunciated in the Universal Declaration of Human Rights
{11R) and both international covenants refer mainly to individual rights, “...
Ly we refer to cultural rights as well as to many social and economic rights, a
Alective approach is often required, since some of them can only be enjoyed in
Jiimunity with others and that community must have the possibility to preserve,
piofect and develop what it has in common”. While their beneficiaries are
ulividuals, their claims would not be satisfied if their collective rights as a group

ue ot protected.

A 1ide; €. Krause; A. Rosas, op. cit., at n, 7, p. 71. “Very few countries are, in fact, culturally

Lenons ., Maost of the States parties to various international human rights instruments are themselves

[ of different cultures, be it either cultures of ethnic groups, minorities, nationalities or nations",
b, po 63, footnote #1.

i, ppr. 63-64, In spite of the non-binding character of the Algiers Declaration... and the binding

[ the AICHPR only over the African countries partics to the Charter, i‘ts p_c'r.\’lm.\'i\-'r' character iy

il i moral obligations of states and possible customary international law., At 14 recognizes “the

ol peaple Lo its own artistic, historical and cultural wealth, while article 22 of (the ATCHPR states
il enjoyment of the common heritage of mankind...",
i, . 64
co 1 Buergenthal, International Hhovan Rights i a Nutshell, 1988, p. 49, as cited ibid, pp. 64:05
W, . 68
19
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UNESCO had also proclaimed the right to cultural identity stating that:

— e

1. Every culture represents an unique and irreplaceable body of values since
each peoples’ traditions and forms of expression are its most effective
means of demonstrating their presence in the world.

2. The assertion of cultural identity therefore contributes to the liberation of
peoples. Conversely, any form of domination constitutes a denial or an
impairment of that entity,*® (emphasis added).

Concerning the rights of a people, their cultural rights are clearly protected by
their exercise of the right to self-determination, according to which each nation,
possessing a delimited territory, should form its own sovereign State. Upon thes
circumstances, any dangers of discrimination or cultural assimilation would b
avoided. However, the implementation of these cultural protection provisions ar

"mainly necessary within the borders of existing or emerging sovereign states t
avoid the same opprobious practice, not regarding pBOpI.CS, but towards othe
minority groups which are entitled to these cultural rights, even when they hav
notbeenrecognized as possessing aright toexternal or political self-determination

Five different categories of peoples have been identified by a member of th
Human Rights Committee as entitled to the right of self-determination in th
1919-1945 period:

[A] people living entirely within a state ruled by another people (e. £.. the Irish
before 1920); peoples living as minorities in various countries withoutcontrolling
a state of their own (e. g., Poles in Russia before 1919); a people living as a
minority group in a state but understanding themselves as forming part of the
people of aneighboring state (e. g., Hungarians in Rumania); a people dispersed
throughout many separate states (e. g., the German people in various European
states); and a people who constitute a majority in a territory under Jforeign
domination (e. g., colonial regimes) 2 (emphasis added).

Even though nowadays there is no legal document with a clear definition of!
“peoples” as those who are entitled to the right of self-determination, it could b

239, Sce Mexico City Declaration, World Conference on Cultural Policies, Final Report, UNESCQ,
November 1982 as cited ibid, p. 64, footnote #5, i

200 5ce Karl Josef Partsch, Fundamental Principles of Human Rights: Self-Determination, Equality and
Non-Discrimination, in Karel Vasak and Philip Alston, [ 'The International Dimensions of Human Riglis
(Paris: Unesco and Westport, C'T; Greenwood Press, 2 Vols. 1982), at 63, as cited by L Hannum, op, ¢it,
nen B po s

5()
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affirmed without any doubt that the principle applies at least to those peoples
which constitute a nation with their respective cultural identity and relatively
defined territorial demarcations.2*! If we depart from this basis, it would be easier
(o understand why some ethnic and minority groups within other sovereign states ;
are not recognized as possessing a right to self-determination, though other rights, S
such as the right to use their own tongue and to have their own cultural and -
educational institutions, are rights that every state is compelled to respect with
regard to all minorities, as well as the right to f_:ﬂli&}l treatment under non-,
discrimination provisions.** .

“That is why already, according to present United Nations practice, colonies
and/or non-self-governing territories “... have been defined as overseas (sal.t water
theory) territorial and political entities under foreign dominat?on”, regarding t_hc
application of General Assembly resolution 1514 (XV). Tt}is is how the colonial
powers have avoided the negative impact that the decolonlzaFlon process would
create to their territorial integrity. The principle of territorial integrity, however,
has been upheld not only by the old states, but also by newly independent states
(hathave emerged in the Third World as aresult of their struggles for independence,

supported by the decolonization movement initiated under the U. N. Charter
243

r .
Hivtors

provisions. ;
Hence, the main characteristics that we might have in mind to determine
whether or not a colonial status exists are: 1. “overseas territory”; 2. “separate
peographic and political entity” and 3. “foreign domination”.>** A well balanced
(heory was developed to protect both the right of peoples to protect a_nd.devel.op
(heir culture and to become independent, and the principle of territorial integrity
ol already existing states. L
However, in the case before our consideration -Puerto Rico- these difficulties
are not present; it has been recognized as the prototype of a naf;ion apd maybf? one
ol the most homogeneous nationalities of the new world, with its national territory

“11. See H. Hannum, id., p. 36 where reference to the territorial component is.madc.
112 1.8, Johnson, op. cit., atn. 146, p. 56. Sec alsoR. Stavenhagen, supra, at A, Eide; C. Krausc, A, Rosas,
op.eit, atn, 7, pp. 68-69, and G. Alfredsson, Speaking Notes..., supra,‘at 11.177.‘p. l.lw]wrc the author
fiessed that although the “...term ‘peoples’ is not expressly defined in any of ll.m IIlHil"lIlm‘ll[‘i.‘ . by
Intention of the lawmakers and in practice it means the population of a separate political nit on defimited
ierritory with a background in colonial history or recent occupation. (at least since 1945 or possibly
sinetime after the conclusion of the Kellogg-Briand Pact in 1928)", ‘
LG Allredsson, Greenland. .., op. cit., atn, 144, p, 295, See also L Hannum, op, eit, atn, 87, pp. 45
17, where the support received by the independent Alrican states to IInl- principle of teritorial inteprity
i ntressed, making reference to the danger that these states would face i all the ethnie groups and (ribes
ul which they are composed start clatming a vight to exterpal sell-determination (o crente their own states
S G Altreduson, 1d, p. 299
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REVISTA DEL COLEGIO DE ABOGADOS DE PUERTO RICO

completely separated and identifiable from the metropolitan territorial area, and
subject to the authority of the U. S. Congress according to the U, S. Constitution.
Furthermore, it was recognized not only as a different nation, but also as a People
by the United States itself in the enactment of the Foraker Act, according to which
Puerto Rico would constitute a “political body” called “the People of Puerto
Rico™ 245

Yet, a wider interpretation has been made by Special Rapporteur Asbjgm
Eide listing as the beneficiaries of external self-determination, within the context
of peoples: 1. “colonized peoples™; 2. “territories colonized since 1945”; New
emerging states through 3. “peaceful divorce”; and 4. “republics of federal states
formed by voluntary accession with constitutional provisions allowing for
separation” 2

Other Reaffirmations of the Right to Self-Determination:

The right to self-determination of peoples and dependent countries has also
been expressly recognized not only by the United Nations General Assembly in
its Resolution on Self-Determination of 12 December 1958, and in its Declaration
of 14 December 1960 on the Granting of Independence to Colonial Countries and
Peoples, but also in several further resolutions of the United Nations. “The right
was defined in some detail, under the heading “The principle of equal rights and
self-determination of peoples’, in the Declaration on Principles of International
Law Concerning Friendly Relations and Co-operation Among States in Accordance
with the United Naitons Charter...”, adopted by the General Assembly resolution
2625 (XXV) in 24 October 1970. “On 10 November 1975, the General Assembly
adopted aresolution reaffirming ‘the importance of the universal realisation of the
right of peoples to self-determination, _to national sovereignty and territorial

integrity, and of the speedy granting of independence to colonial countries and

peoples as imperatives for the enjoyment of human rig_htg’.”z‘” (emphasis added),
Another internafional instrument which supports the principle is the Helsinki
Final Act adopted in 1 August 1975 by the Conference on Security and Co-
operation in Europe (CSCE), 14 1. L. M. 1292 (1975), Principle VIII of the
Declaration on Principles Guiding Relations between Participating States.2*

245. Antonio Fernds Isern, Estado Libre Asociade de Puerto Rico, antecedentes, creacion y desarrollo
hasta la eva presente, 2nd ed., Editora Corripio, Dominican Republic, 1988, p. 13. See also R, Berrfos
Martinez, supra, at n. 140,

246, G. Allredsson, supra, atn, 222, p. 49, footnote #14, quoting from U.N. doc, B/CN.4/Sub. 2/1992/37,
paras. 156-172, See also M. Nowak, op, ¢it,, n, 205, pp. 20-21, for further discusston of (he meaning of
all peoples ag the ones entitled to exercise the right 1o self-determination under Art, | ol the CCPR,
MG Starke, op. el atn, 83, p, 123

JUB Bee A Rowas, supra, at A, Bide; € Krause; A, Rosay, op et ntn op B footnotes #11 & 12

PUERTO RICO IN THE COLONIZATION DECADE: 1990-2000

Ihe right of self-determination has been also referred as:

[N]ecessarily involving a number of correlative dutifas binding] upon St?ﬁ;
including the duty to promote by joint and separate ac:tlon the rea 1satt110n 0 W
right of self-determination, and the transfg__ of sovereign powers to the lpe(ipted
entitled to this right, and the duty lglgfraln from any forcible actlondca -.".11;1“0t
to deprive a people of this right, These_ duties have been expresseh, 0(1; Jneral
expressed are implied in the Declarations, above, adoptefi bﬁ ;1 e f:: o
Assembly... In this Declaration the General Assemb]y- pr‘ocla}mel ; t e ne;2 ° anf{
| of bringing to a speedy and unconditional end, colonialism in all its f?lr i
manifestations and called for immediate steps to be take‘n to u.'a;sferc; f;e perd
[to the peoples of territories which had not yet attained independe .

\ (emphasis added).

The International Court of Justice had stated in some of its advisory 0p111?1_0ns]l
(hat the right to self-determination is a legal principle rather than only a politica
(spiration.?*® ' . .

I The majority of states, members of the United Nations, .ha\_/e ..’.c:ontmuedt 1t10
\ress that reference to self-determination solely as a principle 1gf101:cles lfe
numerous resolutions of the General Assembly which have recognized se

inati ' is added).
te tion as a fundamental right *' (emphasis a :
i ‘Lﬁ:llan;elzsol'ﬁfi"éﬁﬁtof December 13, 1966, United Nations General Assembly

Resolution 2189 (XXI), before the adoption of the intemffitlcir‘lal t;ovengrgltf;titlgi
(ieneral Assembly reaffirmed its previous resolutlons,declar}ng ecf(? i i
of colonial rules a threat to international peace and security and reia 1i1£1m167t.0
(ecognition of the legitimacy of the struggle Qf the people u_‘ndec:lr co o(;l, e
exercise their right to self-determination and 1ndependcn‘ce and urged’ al s
(o provide material and moral assistance to the national liberation moveme

volonial Territq{?e_;s A

I'he International Covenants (1966):

After several deliberations and proposals from differe.nt stat_esl= repl‘(*:;%‘_cnllul iivc_s,
(lic General Assembly stated by resolution 545 (VI) their decision to “include n

119, J.G. Starke, op. cit., at n. 83, p. 124.

140, A. Rosas, supra, at A. Eide; C. Krause; ‘ L:a, | |
(insequences 'ﬁrr' States for the Continued Pr'e."cm:c ‘uf .‘mn‘!h A_fuur- .!.n“/)\{;llindu(lt(.;. L
Hecurity Council resolution 276 (1970), Advisory Opinion, I‘}(I‘Ji :{L‘l;()(l‘i; RW(.,H; 1{;:' 'l|, ";” i
' ini 5 2 2, . 240,
Hnhara, Advisory Opinion, LC.J., Rtp()lw.}l:lll m

(ul p, 243)..." _ '

51 ELS, Johnson, op. cit, atn, 146, p, 49,

192 10k, pp. 4445

A. Rosas, op. cit,, at n. 8, p. 81, footnote 3, Legal
; ' notwithstanding

ey P .
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the international covenants an article on the right of all peoples and nations to self-
determination in reaffirmation of the principle enunciated in the Charter of the
United Nations...”.** It also included the responsibility of the administrators of
non-self-governing and trust territories to promote the realization of this right in
relation to the peoples of those territories. Moreover, through another resolution,
the Economic and Social Council was requested to give priority to this question.?*

On several occasions, the General Assembly requested some proposals from
the Commission on Human Rights? for the drafting of the article, but it was not
until the thirteenth session that action was finally taken. The General Assembly’s
Third Committee approved a revised draft for the covenants on the right to self-
determination,?

However, from “the colonial and NATO powers, all except Greece either
abstained or voted against the article” > At present, the right to self-determination

is comprehended in the International Bill of Human Rights, ie., two of its three -

components: the International Covenant on Economic, Social and Cultural Rights
as well as the Covenant on Civil and Political Rights, unanimously approved by
the General Assembly on 16 December 1966. Common Article 1 of both
covenants state:

1. All peoples have the right to self-determination. By virtue of that right, they
freely determine their political status and freely pursue their economic,
social and cultural development,

2. All peoples may, for their own ends, freely dispose of their natural wealth
and resources without prejudice toany obligations arising outof international
cconomic cooperation, based upon the principle of mutual benefit, and
international law. In no case may a people be deprived of its own means of
subsistence.

3. The states parties to the present Covenant, including those having
responsibility for the administration of Non-Self-Governing and Trust
Territories, shall promote the realization of the ri ght of self-determination,
and shall respect that right, in conformity with the provisions of the Charter
of the United Nations. (emphasis added).

SO, pp. A8
UL, 38
S United Nations General Assembly Resolutions 637 (VI, 1952; 738 (VIID), 1953; 837 (IX), 1954 at
WLy ARA0
bl A4
Fohd A0

PUERTO RICO IN THE COLONIZATION DECADE: 1990-2000

Common Atrticle 1 supports the nature of the right to economic, social and //
) . . B . ' . j/
tultural development as an inherent compound of the (:ght to self‘ determmi‘,t_‘“l_"i V4
when it states that “peoples can freely pursue their economic and cultura

development as a result of their exercise of their right to (external) self-

letermination” >

T

After the adoption of the Covenants, “tl}ggjgg.t_ii claimed @Mﬁonggt‘qug:?
o challenge. It is regarded as an essential prerequisite for all other hum.an ri ghts ’
. an essential condition for the effective guaranty and obser‘vanc? of individual
liiman rights and for the promotionand strengthe_ning ofthoserights”. Furthermore,
| " is considered as a collective right operating to all peoples and all nations,
without which neither they nor their individual members can be consnd_ered
[1ee” 2 According to the General Comments of the Human Rights .Commlty:i_?,
‘history had proved that the realization of ar.ld respect fo_r the nght.to self-
Jetermination of peoples contributes to the estabhshmept of fnepdly relations ang .

Juo operation among states and to strenghtening international peace and

understanding’ .2

Moreover, the universal significance and recc?gnition of the right to self- T
Jefermination has led to the qualification of this right as a customary norm of .
pnblic international law -Jus Cogens- in the sense of Article 53 of the Vlenpa e
(‘onvention on the Law of Treaties (VCLT). “A.t least for the case of coloma:)
peoples, the right of self-determination is today v1ewe5d asa pf.:rem'ptory norm o_f
Jilernational law. It follows that Art. 1 involves a subjective right in the sense o
fernational Taw”, rather than only a political principle.* . .

Regarding the duty of states to ensure and enforce the right to se - 3
Jetermination, the Human Rights Committee “has leftno ldoupt tl,l,at the Covenant. S
enlorcement pr@éﬁcﬁde the right of self—detgnmnatm_p_ : Fur‘therm}?re,. ‘1]n
i practice of examining state reports, the Committee hfs emphasized that the
(eporting duty of states includes Article 1, and therefore, “it wquld be_contr?r‘)i |l10 |
(e precept of contextual interpretation (Art. 31 of the VCLT) if the right of self-

W\

—

i

e s Frn ¢ /iji_ﬁwéz) Mo &'Xé‘fff’{/??fﬂ“--

Il (3 Alfredsson, Speaking Notes..., supra, atn. 177, pp. 5-6. s T

0 115, Johnson, op. cit., atn. l46,p.49.SceﬂlsoR.Sta\.'enhagen,supm,ﬂl{”\.Iﬂ(L,’ ."l’.lnll\_n“.m b “H
i, aln. 7, p. 76, where reference is make to General Comment 12 on peoples’ rig ‘

(cemination (UN, doe, Af39/40 and Corr. 1 and 2). ) . . P,
00 See A, Bide; C. Krause; A. Rosas, id. We should keep in mind the .llllpnll.'lllt e fﬂ . ul |; .m .tl
{ oinments of the Human Rights Committee, since it is the maximum authority 1o comm 11‘-.1.1|f |l-n t ||‘m |
[ Covenant articles. The General Comments are, in '"}N cases, a :\||]|1|11{||y.|1li ‘1ln|' i.'ll.; .,“,,;‘,l\“,
fepresents an example of how the Committee will decide future 1';‘,111')‘. l!i‘!ﬂl'l' l‘t R P['l::,:.?]? 1e pos
Baeieter of the right to sell-determination, see General Comment 12/ 1ol 12 Apri
01 Manfred Nowak, op. cit, at n, 205, pp. 7-8, 13
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[ determination were not subject to the (
| the States Parties under Art, 2”262

It has als '
e Inte?;'ﬁlim b]egn stated that, even though most of the provisions contained in
ik T ; on‘a | ovenant on Economic, Social and Cultural Rights (ICESCR)
gations of results rather than of conduct, some ri ghts ... can be justiciable

immediately...” instead of being progressively attained .26

Covenants’ Optional P indivi i
e il p rotocol for individual complaints, the Human Rights

‘ommittee had found that ... an alleged viol
ﬂJQ&:}?éQq%guri&éfﬁ‘r"tZi’é‘le 1 could not be raised...” through this procedure.2*
Imml;ear:} n;uiiht IiheAnght. to self-determination was neither included 1n the
e kel € American conventions on human rights, it is present and
- pporte in the Preamble of the African Charter of Human and Peopl

ights (1981), in articles 19-23. Articles 19 and 20 state: i

Article 19:

All peoples shall be equal; they shall enjoy the same respect and shall have the

same rights. Nothing shall justi nati
A g Justify the domination of a people by another.

Article 20:

1 5
uAr}(llu;;zzglneasblshalldhavi the right to existence. They shall have the
e and inalienable right to self-determinati
freely determine their politi e Lok
_ political status and shall pursue their economi
: o
social development according to the policy they have freely chose!:.lc =

2. Coloni he right to free th

2 (;)l:lfgg c();‘ oéapre_ssed peoples shall have the right to free themselves from

s omination by resorting to an i

. . m

International community. . L
62 0bid, p. 17,
M Seethe Limburg Princi] i

& Principles on the implementation of the C 3y
e il ! 1 oven e ic, Soci )

Ithghin oy cited in- Fide, supra, at A, Eide, C, Krause; A. R“MHV:—);']lT'li:":l{';0";”;:”;;)5”‘-1“]ﬂ”d '

A6 e ” 1 VL, o : [ ( \I S {(' wrl of [I](‘ II\ nan Rig

I‘ | i v ap il s aln H, |)|'|. f” 43 ('"‘ i i »
s ! 4 [ [ ing nile l ations, Re } 1N
""”||"““‘ ¥ I-‘ L J"At M5 I} [1 (Nli ‘“))HN Dao¢ A/‘I:/‘l"{l"”‘f) ‘("rl'!. 1 issues : ”) I.' |
FITE frm ik T i pardamng 1ssues raised | Y IlN"nn

primary) domestic implementation duty of

. Under artic
, (&;uinniltl(:; 01;::;1:;0 I(ij the Covenants, all contracting parties are compelled to
' e Human Rights Committee c i i
of the ' - oncerning the implementation
o il;}c;)evenants_ provisions. However, the submission of informatil())n regardin
L’ plementation of Art. 1 has not been successful. Moreover, regarding thg
l

ation of the right of a ‘people’ to self-
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3, All peoples shall have the right to the assistance of the states parties to the
present Charter in their liberation struggle against foreign domination, be it
political, economic or cultural %

While self-determination *... is usually givena political dimension, focusing
o independence and non-interference (external) or democracy (internal)...”,
“ommon Article 1 of the Covenants refers also to the economic, social and cultural
levelopment as an inherent aspect of self-determination.’® The references made
I this aspect of the right emanates from General Assembly resolution 1803
(XVID), 14 December 1962 on “Permanent Sovereignty over Natural Resources”,
nd was one of the inspirations for the 1986 Declaration on the Right to

Development.*”

Ihe Right to Development and Self-Determination:

As the right to self-determination, the right to development is alegal principle
present in Articles 1(3) and 55 of the United Nations Charter. Art. 55 of the
(‘harter, requires the Organization “... to promote (a) higher standards of living
11 conditions of economic and social progress and development nationally; (b)

slutions to international economic, social, health and related problems and
iternational cultural and educational cooperation; and (¢) universal respect for
[inman rights and fundamental freedoms”. Moreover, according to Art. 56 ** ‘all
Members pledge themselves to take joint and separate action, in cooperation with
(lie Organization, for the achievement of the purposes set forth in Art. 557 g

The central objective of Art. 55is“... the creation of conditions of stability and

well-being which are necessary for peaceful and friendly relations among nations

hased on respect for the principle of equal rights and self-determination of
peoples’.” The right of self-determination has achieved the status of a legal
principle in the hierarchy of international legal norms.*”

Although in recent years most of the territories under colonial rule have
((ained independence, there are still some areas that have not been decolonized,

muinly islands located in the three major oceans and in the Caribbean.””

% See AfCHPR, as included in Human Rights in International Law, Council of BDERISS,
08,

06, A, Rosas, supra, at A, Eide; C. Krause; A. Rosas, op. cit, atn. 7, p. 83.
167, 1bid, citing General Assembly resolution 41/128, 4 December 1986, known as the Declaration on

the Right to Development.

08, 1hid, p. 247.

160, 1bid, Chapter V, p. 247,

V100118, Johnson, op. cit, atn, 25, p 45
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NotWithstanding the importance given to the protection of the “national
culture” and the development of the international legal principle of self-
determination, the development of modern states has followed a “... process of
‘nation destroying’ rather than ‘nation building’...”, similar to the doctrines of
annexation adopted originally by France and other expansionist states. “[I]n the
name of the modern Nation-State, numerous non-state peoples have, in fact, been
destroyed or eliminated” 2"

When a determinate ethnic group or Nation tries to extend its cultural
hegemony over other peoples, “... it can safely be said that a violation of cultural
rights occurs” . In some extreme circumstances, this practice has been labeled
“cultural genocide” 2 Cultural genocide has also been referred to as “ethnocide”,
yet these are different terms. Genocide refers to “... the physical destruction of
peoples”. However, both are “equally reprehensible” 27 Although the concept of
ethnocide has been recognized as a deliberate process of cultural destruction, it
has not yet been incorporated in any international legal instrument.?’

The collective cultural rights of peoples, as well as their right to economic
and social development, “... must be considered within the framework of the right

| of peoples to self-determination, which by accepted international standards is the
[undamental human right, in the absence of which all other human rights cannot
really be enjoyed” 2" Thus, it has been generally assumed that, in order to be able
(o grant to the population of all non-self-governing territories the individual ri ghts
contained in the International Covenants, these territories should hold a right to
become independent.?”

The interdependence between civil and political rights and economic, social
and cultural rights has been present since the adoption of the United Nations

271, See Walker Connor, Nation Building or Nation Destroying ?, World Politics, Vol. 24 (1972), No. 3
is cited by R. Stavenhagen, supra, at A. Eide; C. Krause; A. Rosas, op. cit., at n, 7, p. 71,

202 1bid, p, 71,

213 1bid, However, “...the notion is not actually referred to in the Genocide Convention or other human
tights instruments, though, at the time of the United Nations debates leading to the adoption of the
Genocide Convention, some states wanted to include cultural genocide as an international crime”,

YA SeelF Frmacora, The Protection of Minorities Before the United Nations, in: Recueil de Cours, 1984,
P 238 and R, Stavenhaven, The Ethnic Question, Conlflicts, Development and Human Rights, 1990,
- 8592, both cited in A, Eide; C, Krause; A. Rosas, ibid, p. 72, footnotes #17 and 18,

Y15 Ibid, p. 76,

YO Ibid, pp. 16277,

HEEA, p 77, However, forethnic and cultural groups withina sovereign state, which are not considered
i peoples entitled o the external right to self-delermination, there is an increasing support to grant them

the right 1o n degree of internal self-determination to enable them to preserve and develop their culture
within the borders of a sovereign states, The granting of an external right to sell-determination of
fidnarities s been assumed as a danger that could provoke the destruction of sovereign state through the
Frerpence ol secessionist movements Fy in My av Witoslevin swele 19 '-I.’. '

58

PUERTO RICO IN THE COLONIZATION DECADE: 1950-2000

(harter, specially concerning its article 55 which'requirﬁs the promotlgn ‘01:
rconomic and social progress and development natlonglly g It also r§fers to th.u.
iiht to development as part of the right to Se]f—determmatlon. In 'thIS regard 1(;
neludes “.. the right of all peoples to ‘freely pursue their economic, social an
ciiltura lopment’ ” 27
”“l'lll‘l::: gs:xi(f)rﬁic aspect of the righ to self-determination l?as alsobeen svrlpported
ly the Declaration on the Establishment of a Nev.v Intematzonql Economic 2gder,
il | May 1974 and the Charter of Economic nghts qnd Duties of Statc.es._
However, the only legally binding intematlo_nal instrument l.recogmzmghFhfl
iiht to development, apart from the ICESCRS? is the AfCHPR3 Art. 22, whic
lnles that “(2) States shall have the duty, individually or collectivelly, to ensure
ilie exercise of the right to development”, and mentions all peoples as its
Wictars 280
E' :‘I\“]J)lircllzsr.ation on the Right to Development was adluopted in 1986_w1th avote
il 146 against one (the United States) and eight abstel}tlons‘(the Norcl;zlc cm.;lntrle}s1
“wcept Norway, ... Germany, Israel, Japan and the Umtfed .Klngdon"‘l). Alt cm“g
| non-binding instrument, some countries —the majority— aff;rm that. (1it d |
i(lects binding customary law”, 2% despite the fact that these are rights considere c
0 be pr i attained. .
| l,tN:::f{ag(;‘sZi,l\;iLyRight. to Development has received strong support since the
iention of a Working Group of Governmental Experts on the R:1 ghtto Dev.elopment
iy (e Commission on Human Rights in 1981. It was not until the adoption of the
Vienna Declaration and Programme of Action at tk{e WOI‘I(%‘ ‘Comference 03
Hinman ngﬁg when the right to development was reaffirmed as @m&%% :
iilienable human right and an integral part of fundamental human rights’.

| 2 rt. 1 of the International Covenants. )
g 'l:!“-:l‘ltl ;l.‘/-\-'-';l{'if;;o(ifégl\l}?)llﬂﬁtd G.A. Res. 3281 (XXIX) of 12 December 1974, as cited by M. Nowak,
Colt, atn, 205, p. 7.

I { iide; C. use; A. Rosas, op. cit., at n. 7, pp. 248, 252,
‘ |1 i}lnll;lilrat (24?:<-2r’_:‘l19, citing Genera;l) Assembly resolution 41/128 of 4 December 1986.

e ey i i 10. For a more detailed explanation
{1 Ihidl, taken from United Nations Doc. A/CONF.157/23, para. 1/10. 0; S
[ the evolution of the Right to Development, see ibid, Chaptfzr 6, pp. 247-251. {\rlu[l 1. e ‘tl[tl-‘l“’ el

nited Nations, several Declarations have granted to the Right to Dcvclt‘)]nm.nl L IL‘ :at.nl l[l ! :,]m:ll,“
Qi iple. See Proctamation of Teheran of 1968, Articles 12 & 13; U.N. General Assc ll.l ly |1¢ 4 L
i .! ) Ii‘x‘\'l\«’] of 11 December 1969, Declaration on Social Progress and Development, l‘ N‘ i

. dution 324130 Alternative approaches and ways and means n'r'H'fin the ”.m:”l\: ?{”;:U”.\:.;\.|\|‘:|T. ::: 4.:2":’

proving the effective enjoyment of eman rights fJJ:f.'"[i'fffrIrrrlu'ur:t[/r‘r'{’d:un\:, U, : “-{ ,|1[‘...m“‘ 4
a‘-‘l.q .|”| yecember 1990; International Covenant on Feonomice, Social and Cultural Rights, i

ol Decloration of 1986
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Accordi : o
intem;tcig;c;i;ln}% to th1§ recog'mtf:)n, .It can be affirmed that the third branch of
to Developme;?;f ;lnl;;g; tlsi; };" Solidarity Rights”, such as the collective Rigﬁt

elf-Determination, are the basi i
and i g ’ asis upon which
Coveg;flttfs:cnon of ‘all other individual rights contained Ii)n both inttzfn;e:peclt
el -a‘ll‘;lposmb.le. In the same context, the “Declaration”, Art. 6 2) 10nad
hos dv?ft e and interdependent” character of all human ri:ghts 285 -
instituiionls Sllf;‘gllltztlts) glet%rvmnllg ]tahe specific obligations of states and 'international
e World Bank, the International M
to advance development.* H ) 1onal Monetary Fund and so on
; owever, the right t i : A
development s indeed ’ ght to economic, social and cultural
: § amoral and legal obligati - S
it e i i gation of all colonial po
Cslziﬁll?‘“fie(_f territories, although it should not be limited to thlz f‘:aiitowirds
s rliSrlzlt. ; S lt.ls.stated in ?he 1986 Declaration, Article 1, itis an “ inal‘imr b?f
b particigqte Y virtue .of which every human person and all people; 'are eirt]ietll 3
Al n}:: in, con?tnbute to and enjoy economic, social, cultural and politi &
realizeg" Iec;t, in which all human rights and fundamental freedoms canll))zlf“]:fl
-Moreover, itis aState obligation that co i .
supervision i . : ncerns and requires internati
fof peoljig: I\?V(I)trl? o t}?’ make the right to self-determination a gealistic al?:g:;in\? l
[ ()and 2 (3) that i this context, the same Declaration establishes in its Aticles
right and that the %rle:fsz?zfiuafb;l states and all peoples are the beneficiaries of the
pirit of the right is ot .
to self-determination. ghtis the full realization of the right of peoples

The Plebiscite as a means for self-determination:

Under the United Nations
, theuse of plebiscites o i
Bhvee _ rotherrecognized d '
Asseml‘;?’: srlgzgfurttii fcég 21]1&(: 3);18)1'6186 of therightto self—determ%nation iiréc:;rj::]:
_ , 16 December 1952. H i
- ' . However, whil i

grom ;35;1;:& thateach case should be studied on its own merits, the re;r:sz(r)llto?'la}
e as exprc?ssed in 1952 that, in some cases, a plebiscite mi ol

e denial of the right to self-determination: , !

[T]he : :
- cjverg:ejflz o_f E;r given area might not always act in its own best interest. A
T g km'ze plebiscite could easily influence a people to express Y

';nd : } lof their real desires. Even if they act freely, historical g ; al‘fv‘”h
and soctal factors should not be discounted’ 287 Emphass addc:j)g ographical,

hH"‘ All < i & y i op
cl l(l) of lhb l) i nmen .01] 15 [ 1cliciaries ‘ever 1 son ar W0
1Icle cclar 1o i
i tions benefi ICS ¢ hl”n 1 person a 1{! (l”,l' (& ‘I lr( \)

285, Ibid,
280, 1bid, p, 254,
287108, Jehing i [ )
CInson, op. cit, atn, 146, p, 65, footnote #28, citing A/C 3/SRA56 (1952)
i WL o

0Ol

ot provide the ‘right’ choice”.
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He suggested that the plebiscite should not always be used “because it might

Yet, even if the alternatives for decolonization would be acceptable according
d Nations Declarations and resolutions regarding self-determination
and the right to economic, social and cultural development, there are other factors

(hat could nullify any voting process. In Puerto Rico, the representatives of the
jolitical parties PIP and PPD have agreed that an absolute majority might be
1eeded to validate a vote for integration with the U.S. It is a peculiar situation
Lecause close to 10% of the voting power in Puerto Rico is under the control of

[oreigners, mainly immigrants from Cuba and the Dominican Republic, without
\ientioning thousands of U.S. citizens that have moved to the Island. Most of them

would vote for annexation. Other factors that could affect the validity of the
process is the consideration of the abstentions and whether or not the so-called
\hsent vote” would be authorized, to avoid the exclusion of close to 1/3 of Puerto
{l1co’s nationals from participating in the decision of the political future of their
nation.

Under these circumstances, is an alternative for annexation acceptable? Ifnot,
what other kind of integration formula would be valid, if any? Assuming that some
(ype of integration would be valid, is a simple majority acceptable? Furthermore,

ome authors have stressed the following questions:

i the Unite

of the voters or of the eligible voters? ...should the non-
residents natives be kept separate, and if the results are close should they be
analised on different criteria? Since the future destiny of a people is a major

constitutional issue, should the requirement include some form of absolute
majority increased to two-thirds oreven three-fourths? Lastly, can the differences

of opinion be broken down into a formula, which, when presented to the voters,

will command a majority 7%

[1]s it a simple majority

All these queries lead to think about the right to self-determination as one
(nwirds national liberation, rather than annexation, as an inalienable fundamental
right, Hence, any measure adopted, as the ones mentioned above, which would
jepresentundue influence over peoples to choose for annexation would lead to the
snnulment of the process. Any similitudes to the Young Bill, as well as to the 1998
isnlar legislature attempts to hold a plebiscite in Puerto Rico is not acoincidence.

See 1P, de la C. 1903.
Among the main considera
ficed by the United Nations emerges: (o determine

tions of this thesis, one of the most difficult issues
" .. what is a legitimate

i, p 125

01
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aspiration for dependent peoples”, to be included in a plebiscite. For example,
during the plebiscites conducted in some African territories, "...the delegates did
notconsidercertain continued relationships between France and French Togoland,
-.Western Samoa and New Zealand, or ..Ruanda-Urundi and Belgium, as
legitimate."2s

Hence, acceptable decolonizing alternatives have to be found, making the

plebiscite a more complex device for self-determination, though the only possible
mean for decolonization, apart from revolution?®

independence by the colonial power.2*!

Due to the international concern for peace and security, the United Nations
has the authority to offer its services and intervene to secure the effective exercise
of the right to self-determination according to articles 1 & 55 of the Charter,
together with Chapters XI, art. 73 (), Ch. XII, art. 76 (d) and Ch. VI regarding
peaceful settlement of disputes.

The validity of the exercise of self-determination through a plebiscite,
however, depends on each particular circumstances and, in great part, on the
reasons for abstention during the process and the granting of the right to vote to
those nationals living outside the territory due to circumstances beyond their
control, the demilitarization of the territory; and the granting of political amnesty

in trusts and other non-self-governing territories before major elections.??

i’A'A.s atrarf 12('.5 g

Due to the limited scope of autonomy granted to Puerto Rico under the 1952
Constitution®”, many efforts were madéén Washington by the Resident
Commissioner of the PDP and other political leaders, to increase the autonomous

or the unilateral recognition of:

THE 1967 PLEBISCITE

289. Ibid, p. 134, 198.

290. Although the plebiscite has become the main
of self-determination, “... revolution has notbeenre
291. C. Gorrin Peralta, supra, at n. 25,p. 53, re
R. Serrano Geyls, supra, p. 439 that it is an
surrender or withdraw sovereignty over portions of its territory”
according to which no procedural requirements exist for the granti
and countries. The same cannot be said about free association an
292)H.S. Johnson, op. cit., at n.146, pp. 123-124 (absentist vote in Cameroon
2

Associated State”

"Wty Apsayin ™

international means for giving effect to the principle
placed as ameans for self-determination™. Ibid, p. 183,
garding the authority of the U.S. Congress under the
ses to dispose of its territories. The author added, citing
implied and inherent power of any sovereign state;

‘incorporation” doctrine set forth in the insular ca

W to
. See also G.A. resolution 154 (XV)

ng of independence to colonial peoples

dintegration,

and Western Samoa),

y)- ST ) T N

ew political invention, the “IFree

lete innovation that needs o be
LR

~124-125 (regarding pleas in the United Nations for political amnest
93 H. Wells, op.cit,,atn. 13,p, 227 According to CarlJ. Friedrich, the n
v which goes beyvond the Federal Union, is an incomyp

(§

; -2000
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i i ssional
lority of the People of Puerto Rico, none of Wth.h received (301115;:?3?;2;1(:1“
-nn')'zl;ja}li OnMarch 19, 1959thelegislatureofPue}'toRlcopreser}fte 1 :rif —
:Mtlhc U' S. Congress for its consideration, with the :111,1, (OP 1; F‘RyA) e
) : : i . . ).
e i deral Relations Ac .R. ). T
odifying the present “Puerto Rican Fe ‘ et
“ ululfzzi{]»%as ingorporated inthe House of Representatives (IC;I.R.) D;if;%g%;; Lllj X
s i issi Antonio Fernés Isern, and prese RS
1026 by Resident Commissioner g el
3 i arch 25, 1959. While - supp
N O§ Repre};en;?lzrrzi'o?r{\)dm Montana,®* after several mod1f1cat10nts (?29((1,
o es E. ; . . . ks
l:l.'::;irvea;:gislative hearings in Puerto Rl(.:Oz notfnng \:fas fmal(lly; ﬁ?;\ionﬂw
', Lnictheless underthe JohnF. Kennedy ad;nm_stratwn, aR_Statfl.:)sr—a o b
vis created ’following several public hearings in Puerto Rico

\ 3, 1967258 , , :
: hl'Jl“Eeiﬁr%r;erus;b\;fzas ,promoted by Luis Mufioz Marfn, who was convinced that
e

la he represented in this plebiscite, a culminated

o triumph of the formu . . . L ———
d:tlulmt:rii:];tafus could be reached dealing directly with the U S g
i

. by the U.S. Executive Branch through its

o e oy ot . e e
wpres i :fin the future ey

[uspect the wi’ll ol tl::i?]zzpiff?lfi ‘168(;:)? 1?12:;5::’&) Rican Indepenfience Pazt)lf (PI;
a— cgcl?:t it would not participate in the process, duetoits alllegt:i .dac t
Wi ;%n.nounceﬂi P. 1. P.’s argument was based on the fact that the U.S. b'l {ltfé
pllet ".m,ngy' :ei i 'po.wers to the People of Puerto Rico before the p11e4 13}23\] ),
i ‘SOZT) t%le United Nations General Assembly resolution 15. ( t 01-:
B ‘reqmreth ty contributed to the abstention were the l_aclf of2 g:*;commltlri‘lersl o
|l”|“lill- iéwt(cl)(r:.sngri;ss to respect the final results of the plebiscite,™ as well a

e UL, o,

21 Ibid, pp. 258-259, concerning the
Jlonomous powers. See also the Fernos
il the 1993 referendum. o
1 ll1nlu| ¢iting U.S. Congress Draft Legislation S. 2023.

» . = ’ W t S T ldin’]l.R.. )‘1.;,
+ | llwl ) ?. 2()2 263 duﬂ to thc existlng d]sCl‘C—pﬂﬂC!eS ithin he U. . CQ]]g €85 Icga 2

i le of Puerto Rico”, the
iti irmati creignty of the Peop et ik
ionel “rec iion and reaffirmation of the sov e e
L “"‘"llUI"MLlh‘;y ;?1%1(2:%:;:1?3 P.L. 88-271 for the creation of a Status Commission. This
e lepislative boc ena .L.
fiom June 9, 1964 until August 5, 1966. - B .
0 El Apalofl s o il st 1ld notbe binding upon the U5, Congress
bl ';ﬁnnlmhccnalwayslhaluny])leblscﬂﬁrcsultw.m' i L g
1 -v; |||; I'(l::};:. 1mcl-‘m Rico. (That the results of the p]lcblici:“ﬁc::i(;111](;;”!0(.‘(;[)R ol
ithiorty . 4 - - 3 ‘lll)ll'ﬂl ica B : .
ade »10.S. Government at the momer : Lt
- Ht“l“lm;lll'(lbhyut!il;:”ﬁ;'(l::clur of articles 1-27. Is the reservation mmh.ll;_v r:;:( l’li’ ?u»,tm‘;\ ki
R T et Ve 72 This kind of reservation resembles the efe
o the provisions of the VCLT? This kit ‘ IDIGH L g i
e “m!'fl’ ”1“ P’f:::i.‘f.?l:‘ ‘lllll-ll”llin:lllRl}'_lll':,.‘&l!lllllc‘h(‘l'lllt‘ll(‘d|lyl||( Western powers
ol the Alvican Chartero 81

the U8, isell /ﬂpﬁ(o‘r}/d)//:ﬁ{“ﬁ “Fﬂ’{ ﬂéﬂd“w /Al‘.ﬁ‘::" M

04

oz i 55 to obtain more
by Mufioz in 1954 and 19 . IR
;ﬁf}or?;y?fj;os;ﬂ; the 1963 and 1975 Congressional records,
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inclusion of the present political status —“Commonwealth” or “Estado Libre
;» as it is called in Spanish— as a valid alternative for decolonization, [
present status quo was also criticized

Asociado”

This last opposition to the inclusion of the
by the “Statehood Party”.

Due to the position adopted, Gilberto Concepcidn de Gracia, the leader of the
Independence Party, left the Commission on May, 1966, before a final report was
approved.3®

However, even though these circumstances also created a division in the
“Statehood Republican Party”, Luis A. Ferré, one of its candidates for governor
since 1956, decided to bring that political sector to participate. For that purpose,
an organization (Estadistas Unidos) that grouped the followers of that political
formula was created.?! Despite the decision of the Independence Party to abstain

from the process, the alternative for independence was also included in the
plebiscite process, with the participation of a small sector of th
movementunder the leadership of Héctor Alvarez
“Funds for the Puerto Rican Republic”
Rico).302
An obstacle faced by the annexation movement under the leadership of Luis
[ A. Ferré was that according to the majority of the U. S. Congress, the future
“statehood” or integration of Puerto Rico to the U.S., would implicate the cultural
and language modification, necessary to adapt the Island to the other federated
states. According to Senator Henry M. Jackson, “ ... the unity of our states-
”, s0 a previous condition for
“statehood” would be the recognition and acceptance of English as the official
language of Puerto Rico.3** Since 1967 until the present, the debate is still the

e independence
Silva, who organized the group
(Fondo para la Repiblica de Puerto

same. Moreover, in the last 30 years, no goals have been reached in the search for
a greater degree of sovereignty.

One of the main conclusions of the Commission Report was that the three
political formulas proposed -Independence, “Commonwealth” and “Statehood”-
were valid, granting to the People of Puerto Rico the same d

ignity, equal
opportunities and “national” citizenship. Moreover, it mentioned that it was the

300. H. Wells, op. cit.,, at n. 13, pp. 265, 264.

301. F. Picé, op. cit., at n. 9, p. 267,

302. H. Wells, op. cit., at n. 13, p. 267.

303. Ibid, pp. 424-425, footnote #12, Chapter 12. See also request of ¢l
Martinez to the U.S. Congress on January 30, 1991, supra
the U.S. Congress would agree to grant “statchood” to Puerto Rico. Two of its main beliels are that the
U.S. would not grant “statehood” until a wide majority of the Puerto Rican inhabit
until a wide majority of our people express
separate identity as Puerto Ricans, ac cepling

arification made by Rubén Berrfos
,atn. 142, regarding the conditions under which

ants speak English, and

in several plebiscites their willingness (o renounce their
the U, as their own nation

(il

el Sm— — o -
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People of Puerto Rico who should decide the future of the Islzr;i. :)[;,tt,hc;nCL(;tl;;cj
lecision had been taken, the agreement and full ‘coopera f i etlad:
- nt were necessary. Furthermore, the Commission conclu. e atd o
}l|"(:z?1rr§$iactors, the alternative of “statehood” would need a tral?gltlogfpg;ou =
tlll least 15 years, and a longer period for independence. The po}il'tlond i t.he
' as that this transition period could be better ac ieve il
Hl') V erqienéc‘:),nomic and political relations which would be maintaine onder
E:i:\ﬁ\lﬁ; gecades. Finally, it stated that the economif: growth of Pc’lléiici)iul;c; :Jween
such conditions would be in ??ﬁpllite‘:leagorgEwil;zii:elt;;i et SREHE
”ldepend?me notli-le éﬂiﬁi;if Indep(e):ndenc;: to Colonial Countries and 1?69ple§"
I')clfla‘l‘ratrllzzgssity of bringing to a speedy and unconditional end colo.n;ahstrr;l ;n
‘:lll tit: fc;‘r.ms and manifestations” and l;];'i[“;i . transfer of all powers ...without any
‘.““c'ili‘t}iznslsgigﬁg vsz;hg; rgnn?ltﬂf}lrl 2;,61 §;67, three mont'hs afte; tkllje “fﬁ;&iﬂ
\( 'ummittl;e on the Situation with regard to th_e Implemqnta:l?(ril ;2 :) piessg} i
on the Granting of Independence to (?010“_133 Countrlfas T it
[Inited Nations decided to postpone “sine die” the hearings regarding
e i hile the active
istered at the time was 1,067,349, w .
' ’Tl']e E?;ila?iglf;teécsl ltrEg’;’O?),692 voters. The I"opular Democratic Partydv:]c:::
B 5 tes. “statehood” came second with 278,560, and mdepen' er
Wlt'hh42d5 ,iilsﬁ‘hgotl?il:d place with 4,248 votes™®; According to thgse s;)tattlit;lic;sl;
l:: : !:627 registered voters did not participate in the process. The n:ii:-‘;er :tesd (13;, e
i il;c Independence Party (P. 1. P.) members in the process was B
‘I-'.ndcrs of that organization as a sign of the strong pohtlcal Sf;lzls,(i)tilft ﬁ e
\n interesting aspect of these statistics is that, whlle_ fromal e el
i exer(‘i?ised tl']e'ir ritglc;t;’g'}rﬁc::ft;?: lsrzltrz;[:g arguments,were raised
[teferendum only 65.8% participated. .
i i iti cess.
N aga%?g;tglr?dliigglgln;?gegé&z 511;3 efforts made for the developmeﬁt O1f 2 ll:: ::
uunl:]:]x:: status by the PDP, the plebiscite of 1967 did ioii(;i;agfg-]s ;55 '(:] ol
f" wers of the government of Puerto Rico under the Constitu

1 Ihid, pp. 204-205. . -
105 Hereinalter "l)ccolnnimtlnn.( l)mll"l‘!l.lt‘,b it
of the Work of the Special Committee of Twenty-lrour, op.
WG Saradel Valle, supra, atn, II‘U

LT Ped, op, cit, atn, 9, p. 207

00 See 11, Wells, op, cit, atn 13, p 208

T 1 jons scolonization: Summary
. See The United Nations and Deet o
., atn, 85,

(15
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P.R.F.R. A.* isci i

romoton éas int’i‘?ergtle;IIDSCH& once again, contrary to the intentions of their

o ;n L 1%)1 e hy the_ U.. S. Copgress as a consent of the majority of

s fco to the existing political and economic relations with the

i Obt;;in l.ee 1rore, the wider auton_omous authority that the people were

Tl » represented by th‘e majority political party (PDP), was not
. One more time, the commlé;ent made by the U. S. Executi\;e Branch

through its ambassador (Henry C
fulfilled. y Cabot Lodge) at the UN G. A. in 1953, was not

Situation After 1967:

After thc. 1969-1973 governing period®!, the political iss
dealt more \‘v:lh matters related to the internal administration bl;f;; e
the scope of the public services that the main parties (NPP & l(:)’DPe i o
‘off.cr to the pcoplf:, rather than with the political status of Puerto Ricg) “:fe st
;1[;; E:nsézii,e [Clgznl()no'r‘ttlc.f; in the agenda of the principal political partif;s CZ;i‘;?Eg
e S:?llc (});)(;hl(':ms that Puerto Rico was facing.!! However, the
1t ok i;nordel; dtl-‘iful;]:g:][llhlc u.l:k of denouncing the colonial situation
: : ote its considerati i i
community, especially supported by the acti vilics];]i%ti?::l;znkfilt'he Ic?temauonal
and ztl};r non-governmental organizations.?!? e
- ;;fgetlil::ﬁli; z;t7 t(l)nshstage clearly oppf)sed both alternatives, “statehood”
A ndep pOSition, " )t e-Cen.tral Council of that political party assumed an
ol Soci’a[ p{'@smg its qlsagreement with some aspects of the present
intntions of the PDP, nder the leadersty of R fmminiencinere o 1%
] ipo a ¢
completely revise the “compact” containedpin P. f. 2802?3;:&1% gc(ﬁ;?e‘z?;iiz

309. Sara del Valle, supra, at n, 110,

310. It was a historic i g i
Libcmtiocns 13[ l;ljg)rll‘:;z;[ :;5131 (;1; Ztiongdconfromatlon between the different factions of the Puerto Rican
: ependence Party, agai i E

2: r[) aie i ey ¥, against the local police and federal authorities,

312, Permanent Peoples’ Tribunal ;

. ] , supra, atn, 108, and the R 11 Tri :

el . ; ‘ ; ussell Tribunal; See also th ) ¢

i mﬂj::;niﬁztgn fommlttce r'es-olutlons regarding the case of Puerto Rico to the de:i;?gi?nu]:’ma'dt

o con(;n. erene of Ministers for Foreign Affairs of Non-Aligned Countries hcldn ::IL ll?[ .l“
erences of the Head of State of the Non-Aligned Countries held at (‘lnlomh‘n inl;]‘l)ll;'l(”

s atC g

nra IL mn ])J” Ce ]( mboin 19 ! vanain I‘)i9 H yvanair (82 Helsir in 1983 v 986
I3el AR yLO0lo b EO, IJ [ H
; : ) ( » Ild 9 M b 'Il\l 1! . ,“1"11[(, in | 8(,

WAL Wells, op. cit, atn, 13, p. 362

Bl pronunciamie ) - "
During the period previous (o the 1972 I inctamiento de Aguas Buenas”, November 19, 1970,

('I('l‘ 8,8 s v SN v '
ttons, some leaders of the second majority party in the lsland
\
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Today, the “New Progressive Party” (NPP) has a bigger membership than the
“Independence Party”*"* Some reasons for this transformation have been, together
with the strong financial dependence on the United States, the impact caused by
(lie incorporation of Alaska and Hawaii as states of the “Union” in 1959** on an
undecided sector of the Puerto Rican population, which saw in this alternative an
sconomic safeguard.®é Another important factor was the creation of a
Jiscriminatory and institutionalized political persecution system against the
independence movement, which became an official practice of the government of
Puerto Rico, in cooperation and coordination with the U. S. government.*"’

Moreover, after 1959, a great number of Cuban immigrants came (o Puerto
Rico, bringing with them an enormous fear of communism. Therefore, the first
(eaction of this sector was to promote the U. S. presence in Puerto Rico and, if
possible, the annexation of the Island to the United States. For example, after

1068, the news received about the Cuban government dealt with the political
gime and the lack of liberties, rather than on the measures
1 and cultural rights and to
together with the

jepression of the new re
liken by that government to promote economic, socia
cradicate corruption and crime from their society. These news,

(lie NPP, had expressed their doubts about the convenience of an immediate annexation of the Island to
-ations for Puerto Rico. (See Ibid, p. 365). The PDP

(he U.S., because of the cultural assimilation implic
lenders made several efforts after 1952 to try to obtain more autonormy through a complete review of the
e the People

I'ierto Rican Federal Relations Act, due to the commitment of the U.S. government to enabl
of Puerto Rico to do so. However, no success has been achieved regarding the creation of an “enhanced
ommonwealth” until the present. See J.M. Passalacqua; C. Rivera Lugo, op. cit., at n. 32, t. IL, pp. 245-
147 "For the past two decades, proponents of the island’s commonwealth status have unsuccessfully tried
{0y reform the island’s relationship with the United States". See José Cabranes, Citizenship and the
\merican Empire, 127 University of Pennsylvania Law Review 316, 391 (1978). See also Philip A.
| ncovara and W. Michael Reisman, X1I Rev. Jur. Interamerican University of Puerto Rico 449 (1975).
{14, While the membership of the PIP and PDP have been decreasing, the membership of the NPP has
licen increasing. At the present, the voting power of the annexation movement is close to 50%. See R.

Ierrfos Martinez, supra, at n. 142,

V14, 1. Wells, op. cit., at n, 13, p. 260.

i16. See G. Alfredsson, Greenland..., op. cit., at n. 144, p. 29
with other factors, such as the size of the country and the small populations, as ways in which thec
powers ... have managed to hold on to these territories..,”.

111, Supreme Court of Puerto Rico, Decisions, 92 J.T.S. 85; See also Chapter on political persecution,
jeparding the “Maravilla Case”. See also the Investigative Hearings of the Puerto Rican Senate, 1992,
wupri, atn, 143, where several undercover agents admitted their special intervention within the liberation
fovements groups to commit acts of sabotage in federal buildings and public service offices in the igland
Hee also January 29, 1989 Permanent People’s Tribunal, supra, at n. 108, concerning the counter
inteligence work done by the U.S. FBLin Puerto Rico to eradicate the independence political opposition

8, regarding economic weakness, together
olonial

G/
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media projection of the political struggles taking place in Puerto Rico, affected the
image and growth of the independence sector,?'® among other reasons.’!?

The issue regarding the right of foreigners to participate in the plebiscite
processes has been discussed in relation to other territories under colonial
domination, when the settlers have been brought to the territory by the colonial
power.** The issue of “settler” populations on colonial territories is not necessarily
limited to naturals of the colonial powers, but also to other foreigners present in
the territory due to the immigration policies of the colonial power. Due to the high
percentage of foreigners in Puerto Rico, the PIP and PDP have asked for the
requirement of a super-majority as the only way in which integration to the U. S,
would be possible.

During the 1989-90 negotiation process for holding anew plebiscite in Puerto
Rico, the U. S. Congress expressed its deep concern about the results of several
polls conducted at that time, showing that a huge number of voters were
supporting “statehood” due to the individual economic benefits —mostly social
welfare— that they could acquire, rather than for the civic, political and cultural
implications of their final decision. This belief forced the U. S. Congress to
compare the federal benefits that the People of Puerto Rico would acquire under
“statehood” with those received by Puerto Ricans under the prevailing political
status —“commonwealth”—, promising the supporters of the latter a gradual
extension to Puerto Rico of the social aid benefits that apply to the states of the
Union, and describing with enough details the economic disruptions that
“statehood” would create in the insular economy, in spite of the extension of the
above mentioned social aid benefits.3! ?,F

318. For more details regarding this issue, see H. Wells, op.cit,atn. 13,p. 364, Itwasa per‘?gn which
a great number of “right wing” Cubans came to Puerto Rico, after the Cubans Revolution # 1959, The
majority of them favored “statehood” for Puerto Rico, due to their fear of the extension of communist
ideals to Puerto Rico, which, according to the majority of them, was much more possible if Puerto Rico
were to become independent. However, in spite of this situation, it would not be fair if we don’t mention
the capacity for work and progress of these immigrants and the support that many of them have given to
the independence movement in Puerto Rico, as well as to the economic development of the country,
19 1. Wells, ibid, p. 340. Although in was under the PDP rule that Puerto Rico achieved the highest
cconomic and social development between 1940 and 1968, most of the members of the middle class
started supporting the NPP, believing that the “cconomic gains” would be more secure under “statchood"
or permanent "integration” with the United States.

1200 Tixamples of these situations are illustrated by the cases of the Falklands {Malvinas) and Gibraltar
concerning British seltlers, and Fiji in relation with Indian settlers. See H. Hannum, op. cit., at n, 87, pp.
IH-40 D
T2 TM. Garefa Passalacqua; C. Rivera Lugo, op. cit., at n, 32, t. II, p. 74, There are other reasons that
had been mentioned as factors for the growing pattern of the “statehood” movement in Puerto Rico,
Arong them are the strong campaigndeveloped by the NPP promoting “statchood™ as the best alternative
fanthe poor ol Puento Rico, due to the huge federal economic nid that they would receive under that status

O
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Notwithstanding the promises of extension of fed‘eral ben'efi.ts under the
\ctual status, the federal government has been very clear in establishing that none
of the alternatives to be included in a future plebiscite can cost more to the fede-ral
povernment than the cost of the present political status..322 Therefore, any extension
u;l' federal benefits to Puerto Rico would be accompained by se}fergl tax reform.s,
\fecting section 936 of the Internal Revenue Code and capital investment in

Iierto Rico, the main sources of employment in the Island.

An Overview the Political Persecution and Civil Rights
Violations in Puerto Rico

For a better understanding of the indepepdence movement’s decrea}s:ni
(endency in Puerto Rico, it is necessary to consider the cons_tant attack to \lf)v 1;:1
it [ollowers and membets of their families have been submitted, notlonlly1 by the
msular police forces, but also by the U. S. F.B.I and other federal intelligence
R ioni i ish colonial domination

The political persecution in Puerto Ricounder the SI.)aHIS 1colo e
lins been widely documented. However, after the U.S. invasion 111.1 A n?1s v
wis never seriuosly considered by the government of‘ Puerto Rico, despite t :
¢fforts made by several civic and political organizations to denounce acts o

itice ssion in the Island.” o
e “:(;i:l rr:g:ssive practices against the independence and nationalist moyemeg:s
ol Puerto Rico under the U. S. colonial rule hgve been document'etil since t:,c

[030s by the discovery of a list of names corn.pllec.l u;:;ier tht? adm1m§trat1ont}(l)e
lie U.S. governor for Puerto Rico, Blanton Winship. The information on

l-c;;:lt of the Puerto Rican population for 1989, was under the fedt?r;;i_l st%ndértés e;fe gz:;rigyn); TE:
its language and culture within the U.>. ' .

flivory that P.R. would be able to preserve i - Sy g e i
vodidad Jibara”; The fear campaign developed in Puerto co, | { : )

Con Ilrif :1;{101:511 Research Service (CRS) establishing that the U.S. citizenship of the Puerto Ricans could

However, Congress finally accepted that all individuals born
, tizenship, but not

"-HIH‘

Long
1w imodified or revoke by the U.S. Congress. S : . .
I l'tl‘('l to Rico before the declaration of independence could decide toretain their U.S. ci
[uture penerations. (See ibid, pp. 37-39, 249-250, 252).

10 Ihid, p. 363. &

111 Although the study of Professor Gu T Alfr nlar S

suntry and its inhabitants have not exercised their right to se]f-dctclrmumm.m ycl..:u‘k”“ , ';nnm-;n

i u;lv\;nl'inlcrmttimml law, “there have been no instances of excecutions, 12|lur%;_\; ock-up |

: noners.. as in the case of Puerto Rico. See G. Alfredsson, op. cit., atn. 25, p. 307,

120 See 1. Acosta, supra, atn, 5. . ~ - I

1145 Under the Winship administration, the f\r’]i\‘;H:lCl'L!.(il Ponce :t_u:k ];Il.lti-:;li:nl:?l‘::;[:mev ki
TPuerto Ric sned fire against a pacific nationalist rally, sOns 1 |

wlice forces of Puerto Rico opened fire againg ‘ ' ing 4 gt

‘m more than 150 or 200 wounded civilians, See the Report of the € ivil Rights Commission, supra,

dmundur Alfredsson about Greenland demonstrates thal this
1o the

21, 1937, when the

VLot part, pe 33
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lists was carefully reviewed in 1948, and used in 1950 by former Governor of
Maerto Rico, Luis Muiioz Marfn, to order arrest warrants against all th(members
ol the nationalist movement after the revolution of 1950326

Morcover, since the 1930’s, the political repression and persecution in Puerto
IRico was not only directed by the insular police, but also by the Federal Bureau
ol Investigation (F. B. L), which had the main control and surveillance of the
nattonalist movement members. 3’

In 1948, the Police Department of Puerto Rico created a “Security Squadron”,
I(s main objective, according to its own training manual, was to deal with the
problems of socialist and nationalist movements in Puerto Rico.*® It was during
(he same year, 1948, that Law #53, known as “La LeydelaMordaza”, was enacted
and amended after the 1950 revolution to make it a crime —a felony— to belong
lo any political party considered as subversive. It was in this period, 1948-50, that
the Police Department of Puerto Rico, under U.S.F.B.L. instruction, started using
undercover agents and confidants to infiltrate the independence movement.3?

According to testimony given before the Civil Rights Commission by José

Trias Monge,*® supporter of Law #53 in the 1940°s-1950’s, the mass arrests of
members of the nationalist movement after the attack to the U. S. Congress in
1954, was an abuse of power that contributed to the final repeal of the mentioned
statute. However, other studies reveal that the main pressurcover former Governor
Luis Mufioz Marin to repeal the “Mordaza” Law was a 1956 decision by the U,
S. Supreme Court against similar practices.*!

Although Law #53 was repealed in 1956, the 1959 Civil Rights Commission
report recommended once again the elimination of the preparation of lists of
persons based on their political beliefs, as well as the elimination of the “Internal
Security Division” of the Police Department of Puerto Rico. However, when
Governor Mufioz Marin was asked in 1959 about the lists and the great number
of persons included in them, the Governor answered that the situation had to be
corrected, and that “it should be done in a more scientific way” 332

320, See l. Acosta, supra, at n. 5: According to Vicente Géigel Polanco, who worked under the
administration of Mufioz Marin, the main purpose of the arrests was to avoid any interference with the
holding of the June4, 1951 referendum, for the enforcement of Public Law 600, due to the violent reaction
of the nationalist movement against the process.

327. See Reportof the Civil Rights Commission, supra, atn. 5, pp. 20et. seq., regarding the lists mantained
in 1936 of the Puerto Rican Nationalist Party members at the F.B.I. offices in Pittsburgh, U.S.A.

328. 1. Acosta, supra, at n, 5.

329, bid,

330, Former Chief Justice of the Supreme Court of Puerto Rico.

131, L Acosta, supra, at n, 5,

32, Ibid, citing expressions of Vicente Géigel Polanco before the Civil Rights Commission public
hearings
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After the adoption of the 1952 Consti.tuti’op, several t?fforg we'r;, T;i; [:o
(1eate a permanent “Civil Rights Commiss@n’ in Pugrt{) Ric(?. otv:tl 12 Al thi
e efforts made to study the existing situatlop of 01)!11 rlgh.ts in Pu_e oRi h;ded
«l lhoc committee created between 1958-59 to mve'stlgate th1§ s;tuatlon I(:{on(;l o
it in general, the status of civi(l: rights' in‘Puer;(;_I 111;:; :;1{31 ;ittl; Ie\l/c[:fl(;rgz. I\;fﬁn ani
r the creation of a Commission o ; .
...llilnlnt:'IESSLfgmental officials decided that it would be .fa\.forable to k;eph?rflzla(t:(r:i
«l hoc” committees, rather than a permanent Commission, due to t e .gn .
A the latter. Moreover, the recommendation of the Permanen_t C(;mtrlzl;istll?e 2L
ivjected by Mufioz, who believed thﬁt stltlcht.a pl;zlzﬁzzzli\\x?glgdhxtrsrzgsies il
istrati not giving enough attention tsissues. .
:I||:t:l :;181:;1?;01\1;[\;;; retifed, agpennfnent “Civil Rights Commission” was created
. ion, the F. B. L started a new
After the victory of the 1959 Cuban r_eyolutlon, the F. d ; i
wiethod of political repressio;ll, more “:citentlfg;: Stlla;rlllteh; trir::t‘?go ls1 zts:::ri ;)t e
W the lice forces. The new strategy ' terintell:
ll':; ni ;l'l:ufl(zﬁz?é)(gINTELPRO). Under these new tec.:hmque.s, the malntol)éit:];;vg SZ
e 1%, B. L. were to: a) find prominent Puerto Ricans with access to Lo
(iined as informers; b) promote and take advantage of thff d1v131(1):1;1)se§; g
inilependence movement; ¢) rais; do;lbtliabcn(ltllte trl;e ;;)rr;\;efntls;l;er ;Ctice - ft Ee
(e independence movement in Puerto Rico ! e e <
([lected the independence movement was the iscriminati
independentistas” in employment opportgnltles not onl.y inthe gubllg Isnesl:rcé; l;l:li
lh0 ot private enterprises); d) cause dese.rtlons frorp the mdepen .encl S
il 50 on. Other methods of defamation and d1scr.ed1t were 1m§ & s
Jordination with the local police, using strong and dirty propaganda, tperé)jb thi
(I use of drugs and sexual liberalism as part of the values promo \

s in an attempt to affect their moral image, and framing

unh'pl'lldcnce ideal et

i ion cases, and so 0
smbers of the movement with false dmg posessi _ |
1 Regarding the 1967 plebiscite, the main efforts of the F. B. L. were directed

434 (Tootnote 34, Chapter 13). As

: hanter 13),
1 Wells, op. cit, atn. 13, pp. 315, 316 (footnote 36, Chapter 13) e

] ‘] 2 ICS (8] VeSS MS Were L [§ ifferent l‘l'ﬂ 1 the recent report | l]"'

vill sec the res lll'\' {'these in tl.'n .illil ns were t ‘l“y 1 ; C I i (ki :

| ' LR ‘l‘;lllllll‘ ston' col L‘{'I'llill} t]l(' Y'su \r‘{‘l‘.‘-ll\"l 5 lists S SUpra, & L1 l‘.l u ished at l‘ Puerto Rica BB
LY i S ]

‘ w Review T o
'-"';‘“\E : ti, supra, atn, 5, and the decision of 1989 ol the Permanent People’s Tribunal, supia, o
114 Hee | Acosta, supra, ¢ )

nolON
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against the development of a unitary front against that process.? Officially, the
operations of the F.B.I. (COINTELPRO) continued in Puerto Rico until 1974.
However, collaboration between that agency and the insular police in political
repression was not over, as was documented by the discovery of new files at the
“Intelligence Division” of the Police Department of Puerto Rico after 1987,
During the 1970’s, the department in charge of the independence movement
surveillance, persecution and repression was the “Intelligence Division”. Another
Division was established on July 13, 1978, the “Special Investigations Bureau”
(Negociado de Investigaciones Especiales —N.I.E.—) only afew days before the
murders occurred at the “Maravilla” sector, in the mountanious center of Puerto
Rico, 336
In 1978, two young members of the Puerto Rican independence movement
were cruelly tortured and murdered by a “gang” of police officers who were acting
in accordance with orders received from government officials of superior rank,
whose identity remains unknown. The publicity that followed the murders was
extremely intense, especially during the political campaign of 1980 and 1984,
when the New Progressive Party (NPP) was faced with one of the most dramatic
and scandalous situations that have affected the People of Puerto Rico in the last
20 years, which became known as the “Maravilla Case”. In 1980, the Popular
Democratic Party (PDP) won the Senate majority and opened an investigation
about the mysterious murders of the two young members of the independence
movementon July 25, 1978. The proceedings were public and transmitted by both
radio and television. The results of the investigations demonstrated that both
young men, Carlos Soto Arrivi and Arnaldo Dario Rosado, were entrapped by
undercover police agents who captured them alive, tortured and murdered them,
The agents acted under orders of high government officials whose identity has not
been discovered.®

335. . Acosta, id. When U.S. President James Carter was evaluating the possibilities of using the 1967
plebiscite process as a historical precedent in a Presidential Speechin 1978, the Secretary of Justice Griffin
Bell did not recommend it, due to the obvious irregularities of the process.

330. Ibid.

337, Sce the last investigative sessions of the Puerto Rican Senate in 1992, regarding the possible cover
up ofall the police operative by high governmental officers, including the former governor of Puerto Rico
in 1978 and present Resident Commissioner in Washington, Carlos Romero Barcel6. See alse Carmelo
Delgado Cintrdn, Las aportaciones del Colegio de Abogados ala sociedad puertorriqueiia: Reflexiones
histéricas a propdsito del sesquicentenario 1840-1990, 51 Rev. Col. Abog. de Puerto Rico 2-3, p. 167
regarding the Governmental Board resolution of February 8, 1980 to request from the United Nations
Organization an investigation concerning the interventions of the investigative and police U.S. govern
ment agencies within the national tervitory of Puerto Rico,

bt 7
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However, the investigations led to the discovery, in 1‘987, ofa comprehcns‘l-v.c
and professional system of lists and files used by the Pghge Departmept of PL'IL.I l(:
ltico and the F. B. I. for political persecution and discriminatory pf'a_ctlces'aga]m..s
(lie independence movement in Puerto Rico. E_slthough t'he J ufhcllal B.ra.nc 1 m1
I'ierto Rico finally condemned the practice as gn?onstitutlonal, its macp\;ll';y dtm]
jofusal to put all the evidence under the jurisdiction of the court —_Wh]C as e;
[or around two years—, enabled the Police Department of Puerto Rlco tc; arlr'.;l%
e disappearance and destruction of part of tt!e ev1dencf unde'L~ its COII; rol. -]
According tothe evidence found in the archives of the Intel.hgence mslot i
from 1,000 members of the independence movement arres_ted in1950 and a t? a
ol around 4,000 nationalists identified that same year, the fl.le_s found at thg p0d1cej
liendquarters in 1987 had more than 130,000 names f’f 1}1cl_1v1dua}s considere a;
sibversive” 3% The information of some of the individual files consists o
IS f pages. .

i ”'.lh‘ll::}ist?gagioi for political persecution agai_nst the goverr-m.lent of PL}IIE:ITO Rlc%
liised on these discriminatory and illegal p(lragt}cels,éggsjilaot finished at the present,
ough the first stages of the case concluded in : . .

't ”I :: ;Erther polit%cal repression inPuerto Rico, the US government hgs .rell'eci
i the U.S. Federal Grand Jury,*! which can function a‘s a secret mgmsxgtori]ao
Loy, to imprison without specific crimina! charges many mdggendentli{tas ;vt i
reluse to submit to compulsory interrogations about‘: their political work an .
inidependence movement”. In 1989, “15 Pue.rto Rican men and w?men, at:it;
Culonial combatants, asserted their right to prisoner-of-war (FOW) status un ;
[ilernational law”. These individuals have been serving “draconian prison sentences

Al between 35 and 90 years, and had been subject to particularly inhuman
: : : ” 342
Conditions of isolation and selective punishment”.

111 Among the apparently destroyed evidence figures the files bclongm gto Santm%voh]f(\)/li\; ; :’crz::}:(;:; lal: 3«:1{1

| (e socialist leader Juan Mari Brds and university Professor Paqu1tf'a Pesquera, W
1176 under unknown circumstances. Regarding this case sutong. Sl]SplCanS‘ wcﬁe ra:sz i ‘m,mml
Jvolvement of the insular police and the F.B.I in the assassination. However, the case has

| common crime.
1140 1 Acosta, supra, at n. 5. .
10 See David Noriega v. Herndndez Coldn, 92J.T.S.l85, supra, z}t n. 3;:]. i
Wi SecUN (}cncrulAsscmblyDccolonizalionComm:uccresolutlonof ugust 24, i .lg..,“ N(;‘/\
ol the federal Grand Jury as an instrument of pressure against the I:u)c‘ru) Rican patriots, U.N.G.A.,
Ul Doe, AIAC.109/751, as cited by 1.J. A’lvarcfz,;!}’). cit., zllql:). ljlt)lz;'r)‘-:j['n-'l . 06, o A, ot
i y ople’s Tri muary 29, 1989, supra, at n, 106, p. 15,4
W0 Dectston of the Permanent People’s Tribunal o Je ?  SUpE, L
Vil ;€('|ml | cfl'/\mncﬂy International (1988) rcu.’u'dlmv,lhclrcnln_wul uln.t.llxlniil 1;\1 .llmt ]II'I‘ITI'I‘ :;1[ :.:‘;"h”ly
loan oanization, Filiberto Ojeda Rios, while imprisoned in U.S. Federal juls, (Lengy
icnn independence organization, Filiberto Oje ) sk s L e
I liinl -'Iv1l<‘ulmu held in virtual incommunicado detention, denied of dietary and nlhlu iT; |||ll|’\:::l|“l"f1
3 y o T, i i 1
: aia necessary for his health conditions, and so on), See Response o Information Reques
LAl | LA} b 1 1 : G b
PIIGOO01, The Centre for Documentation on Refuigees, UNHCR, Geneva

o
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Moreover, several members of the Puerto Rican independence movement
have been accused of belonging to the clandestine group “Los Macheteros” 3%
which in the late 1980’s assumed responsibility for a $7 million robbery from
Wells Fargo, which took place at Hartford, Connecticut. The money was destined
for the support of that liberation movement organization. After these events, a
mass arrest was ordered in Puerto Rico in “an operation of over 200 heavily armed
U.S.F.B.I. agents, including wholesale search and seizure of more than 35 homes
and work places”. According to the 1989 Permanent People’s Tribunal decision
regarding the case of Puerto Rico, “it resembled a paramilitary undertaking, more
than a civil arrest” 3%

At present, several human rights organizations are working to achieve an
amnesty for the Puerto Rican nationalists imprisoned in United States jails.3
During the “International Day of Human Rights™*, some activities were celebrated
in support of the liberation of the Puerto Rican political prisoners all around the
world, including activities in Sweden, Zimbabwe, Japan, Puerto Rico and several
cities of the U.S., such as Chicago and New York. ™

The Military Presence in Puerto Rico: Vieques and Culebra

In 1970, a strong opposition to the U.S. military practices in the island of
Culebra, caused intense public discussions. Since 1941, the U.S. Navy had been
expanding the scope of its practices and dominion over the island, using ships and

343. This group assumed the responsibility for the destruction of ten U.S. fi ghter jets in January 1981,
placed at the Mufiz U.S. Air National Guard Base in Puerto Rico. It also claimed responsibility for an
armed robbery of $7,000,000 from a depot in West Hartford, Connecticut on September 12, 1983. See The
Centre for Documentation on Refugees, UNHCR, Geneva,, id.

344. Permanent People’s Tribunal, supra, at n. 108, p. 35. See also Carmelo Delgade Cintrén, Las
aportaciones del Colegio de Abogados a la sociedad Puertorriquefia: Reflexiones histéricas a proposito
del sesquicentenario 1840-1990; Annual Assembly 1986 resolution Num. 13 to Reaffirm the Acts of the
Puerto Rican Bar Association and its Governing Board concerning the decisions taken regarding the
events occurred on August 19, 1985: when agents of the United States Government carry out a massive
search and seizure of several homes and a review dependency, keeping for their analysis a great ammount
ol articles and documents,

345, See Carmelo Delgado Cintrdn, ibid; Governing Board resolution draft No, 20 concerning the
Nationalists Imprisoned and their Liberation. See also resolutions of the G.A. Decolonization Committee
[rom September 12, 1978; August 20, 1980; August 11, 1987 and August 17, 1988, amongothers, in which
the Special Committee denounces the flagrant violation of civil and political rights of the members of the
independence movement by both, the U.S. and the local governmental authorities. See J.J, Alvarez, supra,
atn, 1,

16, December 10, 1994,

W Claridad newspaper, December 23-29, P 1994,
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Jpersonic aircrafts with real ammunition to carry on fr_equel?t bombzllllz(l;nvn.l:;
e (o the small size of the island (10.4 square miles), 1t§ 1.nhab1ta.nt's, w ;ch'n‘\:f; L:
“uleulated at around 725, started suffering fromall th.e military training o lt c, 5 }1.‘
Huvy, mainly because of the noise produced by the. airplanes and the exp oslont 1(1 ;
Loinbs, which were also jeopardizing the population of Culebra. More:love?, ' L;
{1 §. Navy restricted the fishing activities in the waters around Culebrz}, 1 ep;w;il g
e inhabitants of one of their main sources of food and F:ommercilaf ac.i;;agf.
While political leaders were claiming for the complete WlthdraW?l 0 nzlt thi
{uices from Culebra, Governor Ferré did not show a strong committment ot
ulhnbitants of the island. However, dueto the Pressure exe.rc.ised by clljl.lbhc oprt;t)(;z
sl the other political forces, including civil. rights assc.)c‘latlons. an f}wyersl .
e United States, th administration_fmally participated in the;\ Ol‘mlcll '?1 .
| he agreements that improved the situa!:l(?n on‘J.anuary 113 1971 - (:(:Z;1 sle ftor
il ngreements, the U.S. Navy would limit its rr?llltary practices to a Zm =
(e island in 1972, and the restrictions regarding thf? use of land an sea .vtv_i -
ould be gradually loosened untilltg; Ssgzsequent ending of all Navy activiti
b ich was set for June, E _ '
3 :‘Illli'x:ﬁ]ilt;lr]ization of Puerto Rico had also affected the islan.d of Vlequgsi sn(}jc:e
e early 1940’s. The U.S. Navy had appropriate.d around two thirds of theltts }fgadz
initory for its military trainings, using tl'le.se 1sland.s and the l?o%sege o
ilitiry Base, of Ceiba, as the main training IOCH'E.IOI‘IS for _t e U. H md - ;/
Lleiventions in Latin America, as evidenced by interventions m Honduras,

49
Panima and Grenada.?

. 1
B i 0 s e Even
Muvy ofits intentions to acquire 2,000 a 1t.1(.)na acres from i il i e T
wh the U.S. Navy eventually stoppgd the military pmctlce_s 1]n ;g ef tr}:;léhnd R s
[eiues, aneighbouring islaqd,inwhlchtheU.S.I}Iavycor:jtlo § - ;}veme;t fl{ubén v
Jo1h of this protests was when the leader of the independence 2 e
i v i f the PIP, were artested and sentenced to three mon? hs J. ki

‘ !:l. ::Ilﬂ:y‘ll':l: ﬁ?iiﬁfﬁ; beach (one of the areas usedl by lhe.Navy?’t‘"jogr)thmr shooting practices),
(it an order by the Federal District Court for Puerto Rico. (Ibid, p. ' ltR.Oad sy
R Tribtmall' SUI_’tTﬂ, at‘f;.)clzg[:?i‘tzlt)t'lii;:l:? t'hRaiJg'lS::JeS is a signatory of the Treaty
U.S [ their conti al territory. : .S, | DI

| . |I-| iil* :‘ )t‘(n(]‘ 111‘)07r",'1;1fl.ra[’\.'oa?::nﬁgtevidcncc zuggested that the U.S. has violau?d th.]S trcftltz. Auli;nlu(l:)
I-nf-’fl PPuerto Rican Bar Association fnct—findi.ng committee, Pu‘elt{).Rlc;) :;c"ﬁf,(i:f\,-tﬁ ]{{;;m.;
pinstantial evidence suggests that nuclear suhmqrmcs frcqucptly p‘ussll‘].l Ou%]| mi]‘"-u:y) Gl
(1) o nuclear military infrastructure exists in ?’ucrln Blco. SﬂlﬂlhtlL..l'L.{‘. It ,,,(I,' i
Jnment and personnel existin Puerto Rico, and there is a contingency plan Irm‘(.rn.:‘( Al o
- “‘ ‘ .;l' ulwr*'.'('.’r Roads, Puerto Rico is also a command control for 30 nu _n’t'm- ;\th.’fd‘nﬂf‘Hf.‘i‘.'.‘ - ;
i Illu”a‘ui: u::t llhcrc are nuclear weapons stored on Puerto Rican M".I' I'fl‘_c.‘rln ]{w-(lzIH-:|::.l|(;l,-;,|u"|t'l “‘(';
Cliation i the event of a nuclear war”, See Carmelo Ih-lr,m,[n ( m1:un. l;:n t‘m;)l. l“”{.‘l ,J-.,..iuu“u
mibly 1082, resolution #9 reparding Nuclear Weapons in Puerto Ri «;.‘ .!d 0 :’, kg

5 bt Nuclear Weapons; Governing Bonrd resolution W33 condemning the agression ag

15
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It is interesting to observe that at the time the decision of the Permanent
People’s Tribunal was handed down, according to their findings and to the
information submitted before this organization, Puerto Rico had around 13,000 of:
its nationals serving in the U. S. military forces, without including the 12,400
individuals who are part of the Puerto Rican National Guard, and the over 200,000
Puerto Ricans who have served in the U. S. Armed Forces since the First World
War until the Vietnam War. These statistics do not include the U. S. Government
most recent military interventions, such as the events at the Persian Gulf, among
others. Without any doubt, due to the high unemployment rate in Puerto Rico, the
aggressiveand specialized recruiting techniques, and the educational and retirement
benefits offered to its soldiers, the U.S. Armed Forces have become an alternative
and a major source of employment for young “puertorriquefios”.3®

Therefore, despite the protests against military presence in the Island, it
should be considered as an important factor for the support of the U. S. institutiong
in Puerto Rico.

The U.S. military presence and manoeuvres in Puerto Rico, mainly at the
Island of Vieques, have been condemned by the G.A. Decolonization Committeg
in its resolutions regarding the right of the People of Puerto Rico to selfs
determination and independence.®!

It has been reiterated that to attain a fair and legitimate process towards selfs
determination, the demilitarization of the territory is essential,*%

THE CONTEMPORARY INTERNATIONAL DEBATE

On July 25, 1952 the Constitution of Puerto Rico was finally adopted.
Therefore, the United States, under the Eisenhower presidency, informed the

United Nations that it would no longer transmit information under Art. 73 (e) of
the U.N. Charter.

while protesting against Navy presence in 1979; Governing Board/resolution Num. 10-sessions yeur
1980-1982 regarding the Navy Armed Forces in Vieques; and several other resolutions, nim. 22; 24
regarding Peace in Central America: Nicaragua and themilitary practicesin Vieques; res.#11 —sessions
year 1984-—1986 regarding the Nuclear Weapons Treaty.

350. Permanent People‘s Tribunal. .. ibid.

351, See Decolonization Committee resolutions from September 12, 1978; August 15, 1979; August 20,
1980 and August 24, 1983, which have been reaffirmed until the present.

352,118, Johnson, op. cit., at n. 146, pp. 135-140. The principle of evacuation of partisan forces with
recognized in every Buropean plebiscite under the Paris treaties and later agreements, Sce also reference
made (o U.N, Decolonization Committee resolution of September 12, 1978, and August 15, 1979, UN.
Gen, Ass, Offic, Doc. A/AC. 109/574; 109/589 as cited by J.J. Alvarez, op. cit,, at n, 1, pp. 209-211,
regarding military presence in Puerto Rico,
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To some authors, this initiative of the United States Executive Branch shov:f,fg
(lie willingness of the U.S. government to reslp.ect the “bilateral compact; it
' lnimed by the PDP leaders who supported the legmmacy ofthe 1952 Constitution.
| lowever, for others it was just a political coordination strategy‘of, at least, the U,
| executive and legislative branches to stop bringing information to the General
\ssembly regarding the administration of Puerto Rico.
Considering the strong political and economic power of the U.S. after the
Yecond World War, and after an extensive debate, the U. N. General. Assembly
voled 26 in favor of a Resolution in 1953 with that purpose, 16 against atld 18
\hstentions. The representatives of the “Puerto Rican Indepf_:ndence Party” and
(I “Puerto Rican Nationalist Party” were not allowed to testify before the U. N.
e to the strong pressure exercised by the U.S., despite the 0b§erver status
incognized to other national liberation or resistance movements.* Finally, the‘ L.
M ‘.1|:pr0ved resolution 748 (VIII) confirming the U.S. deci.sion to cease sending
information due to the new constitutional government attained b_y the PeopiseS of
i"ierto Rico under a “Commonwealth” relationship with the United States.
As a response to what they understood as an abuse of power exercised by the
1| 5, representatives and the colonial situation of the Island,.on March 1: 1954,
{11 members® of the “Nationalist Party” went to the U. S. Capitol, in Washington,

1 1L Wells, op. cit., at n. 13, p. 255. - .
191 0.0, Starke gp.cit.,atn.83,p. 139, footnote#5. “ Another category of recognition advocated in recent

(rui is that of national liberation or resistance movements‘, on the one haqd, and also, on the oltlhcr hs:;;
I peoples having a right to self-determination. National hberlatlon or resistance movements e::i\;le =
ulinitted as participants, or on the basis of observer status, to international confercpccs or me. gf. o
i the case of the recognition by the United Nations Genfaral Assembly (by 1t‘s Resoluﬂortlh 0 s
Ihcember 1976) of the South West Africa People’s Organ'izauon (SWAPO) as the ‘sole an(i1 aull endllo
iepiesentative of the people of Namibia (South West Africa). However, some states ha-ve e;: lzs i
[ullow others in recognising some particular liberation movements as the. sole repr;sentatl\é%s 0 p65 pm
swilting self-determination.” See also Basic Facts About the United Nattr‘ms, op. C.it., a; il 6, E:) of, lhe-
(Iumoting Peaceful Relations) “In 1974, the Assembly reaffirmed ‘the 1_nahcna (f rig| sizcd -
Milestinian people in Palestine” to self- determination, indepcnc!cnce and sqverel gnty: anh rggf)dgdnle ot
{'alestinian people as a principal party in the establishment of a just and Ia‘stmg peaceinthe : SIN ve;:{hc]‘-
1o Assembly also aknowledged the proclamation of the State of Palestine by the PNCon 0

23

19K and decided to designate the PLO as ‘Palestine’™. o " . o
144 In 1988, from around 105 declared non-self-governing territories, only nineteen remained as official

Wi well-poverning entities: Namibia, which had acquired independence e?tlthc p}'es_cnt; Wcsul:}'[l'\ f?lt:{llll:li
st Timor: Gibraltar; New Caledonia; Anguila; Pitcairn; Montserrat; British Vlrgmlslum'ls,{ m.|:l‘mtf.
{alcon Islands; Tokelau; Caiman Islands; St. Helena; Bermuda; G"‘“T‘E Falkland (M£1|V1]1£Ih) I-. an l«
Ammertean Samoa; U.S. Virgin Islands and the Trust Territories of the Pacific Islands, which have certainly

tesnlved their political status, See H. Hannum, op. cit,, atn, 121, p. 87, quoting ﬂl‘c Report of r.h‘c' 1‘0”{'("!11!
L ummittee on the Sitwation with Regard to the Implementation of the I):J('Irrr‘«xf)rrarr on the € 'm,:(ffi:':} : {
Idependence to Colonial Countries and Peoples, 43 UN, GAOR, Supp. (No, 23), U.N, Doc, 2

CLUHRY, chaps, B-10, I Anig
6 Lolita Lebrdn, Rafael Cancel Miranda, Trving Flores and Andrés Figueron € ordero

11
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and shot some Congressmen during the hearings of the House of Representatives,
The attack was committed after the nationalists took out the Puerto Rican flag and
shouted “Viva Puerto Rico Libre”, asking for the freedom of their nation. Nobody
was killed during the attack, yet five Congressmen were wounded.®” The
nationalists were captured and sent to jail for the rest of their lives without
extending to them the character of political prisoners and/or combatants, according
to the Geneva Convention of August 12, 1949 -Regarding the political prisoners’
character of Puerto Ricans imprisoned in U. S. Jails, see annual reports of
Amnesty International-and its Additional Protocols of 1977, especially Additional
Protocol 1, Art. 1 (4), which covers those armed conflicts:

4. ... in which peoples are fighting against colonial domination and alien
occupation ... in the exercise of their right to self-determination, as
enshrined in the Charter of the United Nations ...

Between 1978 and 1979, even though the Optional Protocols had not been
ratified by the U.S. government, U.S. President James Carter granted an
unconditional amnesty to the nationalists, including Oscar Collazo, who attempted
to kill President Harry Truman in 1950 as part of the struggle for independence. %
The decision to grant the amnesty was welcomed by the Decolonization Committee
resolution of August 20, 1980 regarding the right of the People of Puerto Rico to
self-determination and independence.?*

Asithasbeen argued, the support received by the liberation movements to end
colonialism by any means, including armed struggle, could depend on the real
possibilities of the population of those territories to freely decide their political
future according to the principles of self-determination and decolonizatiol

357. See newspaper “El Mundo”, Tuesday, March 2, 1954, and “El Imparcial”, Wednesday, March 3,
1954, taken from “Newspaper Compilation ‘Revolutionary Action' from the Puerto Rican Nationalisl
Party", supra, at n. 106,

358. See .M. Garcfa Passalacqua; C. Rivera Lugo, op. cit., atn. 32, t. I, p. 81, regarding the recognition
of the U.S. Congress, in 1989, of the armed opposition to the constitutional process of 1952. According
to the authors it is the first time that this fact is included in a U.S, Congress official document; S. 712
Moreover, The Armed Forces of National Liberation (FALN), have claimed to be “an army of national
liberation entitled (o the privileges of prisoners of war under the Geneva Convention —a claim supported
annually at the hearings of the United Nations Decolonization Committee”, See The Centre Sfar
Documentation on Refugees. UNHCR, Geneva, supra, n. 342.

359, See U.N. Gen. Ass., Offic. Doc. A/AC.109/628, as cited by JL.I. Alvarez, op. cit., at n. 1. See als
Hannikainen, op. cit., at n. 194, p. 390, footnote #87, making reference to GA res. 2871 (XX VD), S-9/2,
3817, and 38/36 A and B, as well as the Declaration of the Namibia Conference of 1983 in UN Chronicle
O/1983, p. 56, where the UN. recognized the captured freedom fighters of the SWAPO as having the
international status of prisoners of war.
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present in resolution 1514 (XV). In the case of Puerto Rico, it:? inhabitan?s have
never been invested with the degree of authority and sovereignty requn.'ed by
international law to exercise their right to self-determination. No comr'rxltrr}ent
lrom the U.S. Congress to respect the will of the People of _Puerto Rico in a
ieferendum has ever been obtained. Furthermore, the alternatives proposed by
overal political sectors in Puerto Rico, and consi@ered by the Congress for
inclusion in a possible future plebiscite in Puerto Rico, would not resolvg _the
colonial status of Puerto Rico. They would not satisfactorily solve the pohtlcz}l
‘haracter of the issue, and infringe on the right of Puerto Ricans to preserve their
(ulture and to economic and social development as well as their right to develop
\ democratic form of government. . ) )

The U.S. Congress has accepted that all of the alternatives — st.atehood y
ictual “commonwealth” and independence— are valid to be inclugled in a future
plebiscite process, and of “equal dignity” for the People of Puerto Rico. However,
(lie alternative of “statehood”, as accepted by the U. S. Congress would promote
lie eventual assimilation of Puerto Rican culture and values, and on the otht?r
hand, “commonwealth” constitutes a political status based on a non-derr‘xocratlc
ilationship with the United States and discriminatory treatment against the
iesidents of Puerto Rico. ‘

Moreover, through the non-recognition of a valid altemanvg of permanent
I'iee Association formula (rather than the present non-democratic and qnequal
ielations under the Commonwealth), based on the principles of equality z.md

uyereignty of both nations, the United States is directly or indirectly promoting
li¢ future annexation of the Island. This assertion is based on the fact thgt
\itchood” movement in Puerto Rico is increasing and, in the future, may atta'm
Il nbsolute majority necessary for a decision towards annexation. Then, we \?:’111
¢ whether or not the U.S. government would be willing to accept PL_lerto Rlco
i nnother state of the Union. Yet, a more important issue is to avoid this possible
lilure circumstance through the final solution of the status quo of the. Isl_and
without unnecessary delay”, as provided in the Declaration on Decolomzatlo.n.
Ihis means to conduct a plebiscite or other accepted politica.l process that_ \_mil
vible the People of Puerto Rico to find a non—colonigl solutl‘on to the political
(tus of the Island permanently, rather than having it submitted to an eternal
Jdehite, which clearly serves the annexation purposes and at the same time wastes,
1ot only the time and money of the Puerto Rican government and its people, but
iho affects the U.S. budget. - )

l‘or the holding of a valid, legitimate plebiscite, the uhw'mmv_v.v tobeincluded
live to be decolonizing, That means that none of those uliml'tulllvvs can :1|‘Ivmpl
Aeainst Puerto Rico’s different cultural and national identity, and all of 'llu'm

Liould be in accordance with the prineiples of democracy and State sovereignty.
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While these circumstances have not been achieved, the People of Puerto Rica
would still have the option to exercise their right to self-determination, and end
their colonial status by any means, including secession, in case Puerto Rico would
be finally annexed by the North American Union. 3%

The “Commonwealth” of Puerto Rico:

Iiven though the political status of Puerto Rico under the new Constitution
was denominated as “Estado Libre Asociado”; in Spanish, the U.S. governmen
refused to use the same terminology in English, “Free Associated State”, adopting
the name of “Commonwealth” as the official title of the “new” relations.

However, if we take the example of the former British Commonwealth of!
Nations, their position has always been sui generis.* “Itis only since the Secon
World War that they have finally completed a long process of emancipation 3%,
...moving towards the final goal of ‘statehood.”"*¢*

The members of the British Commonwealth now “...are fully sovereign statey
in every sense. In the field of external affairs, autonomy is unlimited; members
enjoy and exercise extensively the right of separate legation and of independen
negotiation of treaties... and are atliberty to contract ties with non-Commonwealth
states.”*¢4

The development of this special relation had attained the “...supersession 0
inter se Commonwealth Rules by the application of international law itself to
practically all the relations between the member states...” .3

We cannot describe the British Commonwealth as either a super-state nor i
federation; it is defined as:

160, The right to resort to armed struggle to cradicate colonialism has been reaffirmed by several G.A
resolutions, including resolution 33/44 (voting 129-0-6), resolution 36/68 (130-3-10), resolution 38/44
(141-2-8); resolution S-9/2; resolution 31/34 (109-4-24); res. 34/121 (120-0-27) and res. 38/17 (104-17
0), g cited by Hannikainen, id., n, 194, Tt was also reaffirmed in the Vienna Declaration and Programnip
of Action of 1993, which “., recognizes any legitimate action...” with the aims to end colonialism
(emphasis added).

o1, 1.G, Starke, op. cit,, at n. 83, p. 116,

W02, Ibid; “beginning as dependent colonies, next acquiring the status of self-governing colonies undél
the nineteenth century system of responsible government...”.

103, 1bid, Here according to the meaning of the text, statehood shall be understood as a free sovereign stule,
notas annexation, as itis understood in Puerto Rican local polities.

Yod, 1bid

WS bid, pp. L1611

Ho
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[§]imply a multi-racial association of free and equal states who va-lue. this
nssociation, who support the United Nations, who follow comn.lon prm‘cu?lcs
ol non-discrimination..., who recognise for the purpose of their association,
although some of them be republics, that the British Sovereign is head.of ‘the
(‘ommonwealth, and who, subject to exceptions, have somewhat 31m.11ar
institutions and traditions of governments. There is no formal constitu-

tion, reliance being place on accepted practices and consensus
366

procedures.
When sovereign powers have been recognized within the Commonweal_th, a
Ailferent development can be noticed. Its nature and purposes havt.a been c}efmed
4 " '[A] voluntary association of sovereign States,‘each responS{ble of its own
plicy, consulting and co-operating in the common interest of th,e}’rglﬁ);aoples and
4 (e promotion of international understanding and world peace - The same
|\ laration affirmed that  ¢...membership of the Commonwealth is compatible
2ith the freedom of member governments to be non-aligned or to belong to any
Aler grouping association or alliance.”””® . .
I'herefore, regarding the resolution of the United N.atlons concerning the
liliire economic and political status of Puerto Rico, different reactions and
“ipiessions were established for the record. .
Ambassador Lawrence from Liberia said: “ ‘I don’t believe that any of the
i [esentatives sustains that P.R. is independent or ha}s achieved self—govemment’
()her representatives, such as Mr. Espinosa y Prieto®® from Mexico, stressed

thalt

|'T|he ‘new and original association between P.R. and the U.S: suffered from
Lerlain obvious defects. ... The Fourth Committee should be consistent and apply
(0 I".R. the same criteria it had recently applied to the Netherland Antilles and
Surinam. But by withdrawing [P.R.] from the scope of Chapter XI [of the U.N.

(‘harter] before it was fully self-governing, the U.S. would endanger the whole

uystem embodied in that Chapter’ >

o Ibid, p 11 . ' e
nlold "nnruminp, the Declaration adopted on January 22, 1971 by the Commonwealth Heads of

Llveinments at Singapore,

W ppe LEE-DTS, 7 o _ . S
W Mi II-‘I'.|n|m-auyI‘riclum-rvmlem"1Inilvd Nations Plebiscite Commissioner for British Togoland™, See
B Johmson, op. cit, atn. 146, p, 131

VA Cluevara, supra, atng 21, pp. 28384

Hl
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Moreover, Ambassador Menon, from India reacted:

‘She was surprised to see that the term ‘Commonwealth’, used in English to
designate the present status of P.R., had acquired a new and different meaning
from thatattaching to the term when used to describe relations between Australia
and India and the United Kingdom, for example. A dangerous tendency was
developing of giving words like ‘union’, ‘federation’, and ‘commonwealth’ in
order to camouflage unequal relationships under a term having pleasant
connotations. In effect, the Committee was witnessing the creation of anew form
of colonialism, forin all cases a metropolitan country was associatin g itself with
aNon-Self-Governing Territory or group of territories, not on a basis of absolute
cquality as in the case of the British Commonwealth, but on an unequal basis, as
in the case of Puerto Rico. The purpose of the Charter, however, was not the
creation or the perpetuation of colonialism, but its complete and total elimination
Jfrom the political thoughts and order of the new world’.*"" (emphasis added).

According to these testimonies, it is clear that an authentic Commonwealll
iscomposed of sovereign orindependent states. It cannot existunder circumstanc
where one party is superior to the other, in a formula lacking the most elementary
democratic requirements: the right to vote and to be represented. Indeed, th
could not be called a Commonwealth, but a brilliant strategy to perpetuate
colonial situation, under a fraudulent rubric of the label,

Furthermore, most of the testimonies calling for the cessation of informatio
mostly emphasized “...not on whether P.R. had achieved true self-government;
but only on the fact that the new status was a change and that the people of P.}
had voted in favor of the change” 3"

On the other hand, the text of the Resolution strongly emphasized the
constitutionaal and international status of P.R. and the concept of sovereignty;
[The U.N.] recognizes that in the framework of their [P.R.] constitution and of tlj¢
compactagreedupon with the U.S., the People of the Commonwealth of P.R. have
been invested with attributes of political sovereignty which clearly identify l¢
status of self-government attained by the Puerto Rican People as that of g
autonomous political entity’”. (emphasis added).

“The emphasis on sovereignty comes from the belief that, in order (u
decolonize a Territory, whatever the final status, it must first haveits sovereignty”, '

VL. Ibid, p. 286,
V72 1bid, p. 284, See also expressions of the representative of Honduras, supra, regarding the validity of
consent under certain circumstances,
114 Ihid

PUERTOQ RICO IN THE COLONIZATION DECADE: 1990-2000

“Territorial sovereignty was described by the learned Max Huber, Arbitrator
i the Island of Palmas Arbitration, in these terms: o

‘Sovereignty in the relations between states signifies m-dependefnce.
lilependence in regard to a portion of the globe is the ngh‘t"t&exermse therein, to
e exclusion of any other State, the functions of a State.

\flicle 2 of the United Nations Charter also sets out certain ‘Principles’:

T'wo of these ‘Principles’ are laid down for organic 0b§ervance by the United
Nations itself, namely, that the basis of the Unite'd Natlons‘shall n.ot1 lln,ter?f:l:]rjlﬁ
(except where ‘enforcement action’ is called for) in matte'rs esse?nl:]i )é hWI[er)
(he domestic jurisdiction of any state (paragraph 7 of article 2 of the Char - ;
lour other ‘Principles’ are set down for observance by member stateg, g?metgg
that they should fulfilled their obligations under lh.e Charter, sgttl; trfsli 1;213 i
by peaceful means, not threaten or use f01"ce aga_mst the temtoSa_ 1r(11 :Iafatigns
political independence of any state, and give assistance to th.e mtef rcemen;
whiledenying suchassistance toany state against which preventive orento

Fey o Yol 75
iction is being taken.®

Moreover, the main resolutions and declarations on peace, peaceful Setﬂime}?t
| isputes and international cooperation in strengthening peace ado_pted y thc
(ieneral Assembly over the years include: “..the 1965 Declaration on the

lnndmissibility of Intervention in the Domestic Affairs of States and the Protection

Al Their Independence and Sovereignty”.*™®

I{ these were the intentions of the General Assembly for the inclusion of.thei
vording “attributes of political sovereign.ty” in Res. 748 (VIII)l, th;lihior;tigz
problem of self-determination would be finally resolved. regardmg erto thaé
Ui the other hand, the U.S. has been governing Puerto Blco in the se,l,mﬁ; v\tflayU :

i il before the Constitution of 1952, under the “Te.mtory v‘;lause 0 12 eld.b.
{ unstitution, which under the actual development' of 1}1temat{ongl law shou e
unsidered as a crime against humanity concerning its e}pplxcatl.on to oieriea.s
Winitories. Moreover, the resolution was ad_opted, notwithstanding ;hfg Salr l:ylf
piions presented to the People of Puerto Rico at the referendums o anc

142, where the alternative for independence was precluded.

V1 G Starke, op. eit, at n, 83, pp. 157-158,

T, 634
L0 Hasie Facts About the Undted Nations, op. cit, atn, 86, p. 28

Hi
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Decisions of the U.S. Supreme Court Affecting Puerto Rico’s
Political Status

In general terms, the decisions of the U.S. Supreme Court had established tlj
in a limited number of cases, P.R. should be considered as a state of the U.S, {§
the purposes of the applicability of some federal provisions. But, on the otlj
hand, the Court has been clear enough since Downes v. Bidwell, 1900, until Har,
v. Rosario, 446 U.S. 651 (1980), concerning the powers of Congress over |
territories, in this case Puerto Rico. In the latter case, it was decided that “Congre
discrimination of Puerto Ricans under the Federa] Program Aid to Families wil
Dependent Children (AFDC) did not violate the Fifth Amendment’s Equ
Protection Guaranty of the U.S. Constitution”,

The fundamental doctrine of the Insular Cases was expressly ratified
United States v. Verdugo-Urquidez, 110 S.Ct. 1056 (1990), where the cases
Downesv. Bidwell, supra, and Examining Boardv. Flores de Otero, were cited
the Court.?”

Why?Because “Congress, which is empowered under the Territory Clause
the Constitution... to make all needful Rules and Regulations Respecting (|
Territory ...belonging to the U.S. may treat P.R. differently from states, as long
there is a rational basis for its action”.

According to the U.S. constitutional doctrine of “equal protection under (|
law”, the “rational basis” is the minimum constitutional standard that should
applied to legislative action that creates a classification based on econom|
regulations. Judicial intervention with this kind of legislation is minimal, whil
the State needs only to establish that the legislative purposes are legitimate, as we
as the relations between those purposes and the classification itself.3® Therefo
the adoption of this kind of analysis to deal with Puerto Rican affairs opens (|
door for unequal treatment and discrimination, while putting excessive powers
over Puerto Rico in the U.S. legislative body.’”

371. See R. Serrano Geyls, Op. cit., at n. 62, 1990-1991. Suplement, p. 14. For an extensive discussion o
the constitutional doctrine development after the insular cases and the adoption of the 1952 Constitutfol,
see the same author, pp. 496-568.

378, R. Serrano Geyls, ibid, p. 1086. A deeper analysis of the other standards for constitutional revision
is present in this publication,

379, Il'we compare the situation of Puerto Rico under the present “commonwealth” and the circumstances
under which the People of Greenland attainedtheir degree of “home rule”, there are some similarities

While the “home rule” of Greenland was attained after being integrated to Denmark through a Daniuh
constitutional amendment, the Constitution and sell-government of Puerto Rico was authorized byal 8

Congress legislatve Act, followed by two referendums in which the only option was (o accept or rejocl
the Congressional Act and the constituion, In both circumstances, the lack of options were obvious

Muoreover, in the case of the “home rule"” of Greenland, according to the Danish ¢ ‘onstitution, it ", cun
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One of the most recent cases that analyzes the relatior}s between Pugrtg ]R] :;(q;
Wil the U.S. is dated June 4, 1994. The decision, U.S. v. Sdnchez, 992 F. netatio;]
11194, is from the Eleventh Federal Circuit, and adopted the same interpr
'lwl\’vll?ilglfh[:;&?g;? Z?tslllznﬁnited States regarding Resolutio_n 748 (VI.II) has
o1 that the case of Puerto Rico, once taken qff t.he'list of colonial }c;?untnc;s Sgﬂ
\woples, isnow under the exclusive internal jurisdiction of the'U.S., this l;'esge: -
s been interpreted in a different and more c_ompreher}sweDwsg' yhowBr >
Wiliors. Due to the commitment made by President DWI.ght . 1senG =D
Wiough U.S. ambassador, Henry Cabot Lgdgq, a? the United P{:}i}tlongec{d e.d 0
wupect the will of the People of Puerto Rico if, in the _futurff,t‘ eyla e
wulily the agreement, Resolution 748 (VIII) became an interna 10;14a0reg0 D
il was not respected by the government of the Un%ted Staltles. : Ovemr,nem
{ineral Assembly reserved its jurisdictionunder the belief that the self-g et
Jinined by the People of Puerto Rico at that moment was notL(T:(émp i b
Mensures of Self-Government”). After several refusals by the U.S. gfc:h L
modify the political status of Puerto Ri_co acco‘rdmg tothe req}::ests cc)l th: S
! uislature, an important sector of the mFematmnal comrpur; 3‘/‘ Snwlonization
Iiun population managed once again to include the case in the "De

uimmittee” agenda. o _

‘ ”I"!lc‘-lli::f: inaigg’iz, this Committee extended the apphcablht‘y of resollll_ttl_onll 2 1113
V) to the case of Puerto Rico, but due to the complicated potl 1careSSl

liplumatic tension that it could provoke, Resolution ?48 .(VIII) was 1:33 ec:,zcsnd thﬁ
vuked. This means that, since 1972, the “Decolo_mzatlon.Comfm' e
L neral Assembly declared that the case of ?uerto Rico c0n§t1tute§ dntlél rel i
e, under the jurisdiction of the international comn‘lumty_ rat .ert tfll s 52
uniler the domestic jurisdiction of the U.S.33°. Concerning th1§ point, the et
Wil in the drafting of 1:csolutior11 1514 (XV)I}:S of pii;ziirrlr;otlé?é iomr?ec;rzilzﬁz,se Lo

shes its application not only to non-self governing ter :
lnil T: :-lul-l.-‘!lln?[: :;relgnent, but also to other peoples or “territories which have not yet

dtained independence”.

ituati 'S i ico, where the
fianged or cancelled at any time...”, The same situation appears mrlllw c‘aTse O‘E PL;CE}?IE%“ 2l
; : s i ) ! itory Clau:
i as the same ¢ rity under the provisions of the "Terr :
| Conpress claim to has the same authority u o g 1.t R
n;:nP:;m notwithstanding the decision taken by the People anuL‘nln lem‘lilljclu_{f:;’r:}m s
o H||<'|:|)l‘l‘1lllt|t‘l'Hl:lIl(|ill}’, of the case of Greenland, see G, Alfredsson, Greenland..., op. cil,,
L pp. 290-308, _ ‘ W
WM Passalacqung C. Rivera Lugo, op, eit, atnc 28, L1, pp, 2829,

|
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The Puerto Rican Bar Association

From 1944 to the present, this institution has officially called for th
decolonization of Puerto Rico. Since 1972, the Association has testified before th
Decolonization Committee with that purpose. In its 1982 Resolution, the Ba
Association recognized “the applicability of international law to the case of PR
and reaffirmed the obligation of the U.S. to decolonize P.R. applying currer
international legal norms”. This, of course, includes the “Declaration on th
Granting of Independence to Colonial Countries and Peoples”.

General Assembly resolution 748 (VIII), 1953, concerning Puerto Rico, ca

be analyzed under the same criteria as resolution 849 (XI) of 22 November 1954
which enabled the Danish government to remove the case of Greenland from th
list of non-self-governing territories under similar circumstances; mainly lack o
geographical representation (in the case of Puerto Rico at the U.S. Congress), an
lack of options to freely decide the future of the peoples concerned. In both caseg
the General Assembly had acted as a quasi-judicial organ making decisions unde
Art. 73 (e) of the U.N. Charter, a doubtful function of that Body.*®! Yet, assumin
that the General Assembly has enough authority to pass these resolutions, the
grounds for theirannulment are extremely stron g. Although ithappened indirectly'
in the case of Puerto Rico through the latest resolutions of the Decolonization
Committee, resolution 748 (VIII) has not been enforced or directly repealed by the
G.A.

There have always been two possible steps to be taken for the solution of thege
colonial issues: the first one being to bring new evidence before the General
Assembly that could produce a change in its previous decision,*® This alternative
is strongly supported by the case of New Caledonia, which, in 1986, was returne(
tothelistof non-self-governing territories by a U.N. General Assembly resolution, !

The other option is to direct a request for an advisory opinion to the
International Court of Justice (LC.J.). However, if it is done, the General
Assembly would not be exercising its retained Jurisdiction over the case of Puerta
Rico. Furthermore, in the present case, there is new evidence to review the Puer(o
Rican case, found in the most recent cases of the U.S. Supreme Court, whicl
reaffirm the colonial status of Puerto Rico, describing it as a non-incorporated
(erritory of the United States; the same political status existing since the Foraker

181, G, Alfredsson, Greenland..., op, cit., at n, 144, pp. 304-305.

W2, 1bid, p, 305,

WA GAL resolution 4144 1/A, 41 U.N, GAOR, Supp. (No. 53), U.N. Doc, A/d1/53 ( 19HO) at 49, as cited
by I Hannum, op, et atn, 87, p, 39,
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A\l of 1900. Moreover, the violation of the. agreement made by the IlJ ?
{nvernment under the Eisenhower administ.rat%on.,”“ to grant a mo;cj\ compb(i ¢
uilependence, placed the issue undg tShedjunsdtl_ctu}rfl a?fsthe General Assembly,
isle: ing an issue under the U.S. domestic a -
: l‘\’:;:l?l?t)}?::‘f is a need to clarify which is the present pohtl'cal statu]?s\I oé ll:uftl:;)
!ic0, making use of the Advisory Opinion procedure presentin the U. f o aeal;
1 should not be confused with an attempt to use the L.C.J. as a Cogrt 0 Opp -
I ieview the previous G.A. resolution. The. r.eal effect of the Adv1§ory pmﬂ.le
\ould be to clarify which is the present political status of Puerto Rwé), o?tcisee
o evidence that appeared after 1953 has been ‘cor}51‘dered ‘by the h01(1: 4 >
[(' ], Rep., 1971, p. 33, regarding the powers of Judl.c:a’l review ?ft e C o::) as.k
The next step in the peaceful solution of Puerto Rl(":O s colonia Lsf51:1[e is -
e General Assembly to request from th.e.Intematlonal Cour; 0 us.'clceent
\(Ivisory Opinion to clarify which is the political status pf Puerto io ?ct) E;:: ha;
uiiler the scope of international law and US Constitutional Lat\jv. thpt G
lwen organized to promote the request in a near future, and, orS 1211 r}; (?9755
imilar procedures as the ones used b(}j/ gsannbla (1970), Western Saha
(| Ni , should be followed. . .
N I{\Ilc:l:vr:vfslr?giﬁ)a to the recent ratification of the Intem'atlonal Covrenanll;t on gtllx\ri
i1l Political Rights by the United States Goverr_lment in 1992, anewa etrélefore
\ presented to the People of Puerto Rico to submit a complementary rep(zr o
(i I luman Rights Committee, in order to chz}llenge th.e us. govemmelli‘;1 E{: e
'\ prding Puerto Rico as a non-colonial territory. This would b}i 11302(5)1 ; ,Smeit
tho abligation of every state party to the Cove_nant, u1'1c!er AI:CIC E. ’ 2 roiis
snual reports concerning their fulfillment of its provisions, m this cas

| Atticle 40 (1) a-b states that:

|, The States Parties to the present Covenant undertake t? submit repgrtsdolxllelrl:
measures they have adopted which giv‘e effecttothe rlghlg recchmzc
in and on the progress made in the enjoyment of those rights: et
within one year of the entry into force of the present Covenant fo

States Parties concerned,; _
. thercafter, whenever the Committee so requests.

.

eference ma | ) hy i ‘J’hl““"”l sepler 1her 12 I J" L para,
el nade to it U.N l)c{:()h)]ll/ 'll|0[l(,(l|l mittee reso S I T , }
I I ¢ JNG §

i are; i, 1. 200,
LN Gen, Ass.. Offic, Doc. AIAC. 109/574, as cited by JJ. A{Ivfnui‘ op. glal.[. .1::;;"11;L.|c ik
Allredss SUpra, ¢ T 8. where a rccommendation 18 made to enhi
Hee G, Alfredsson, supra, atn, 177, p. 8, rec ! e S
‘ourt of Justice secking advisory opinions, in order to avotd unm HIN
Il wal Court of Justice, by seeking ac o b o i
il“tﬂ'l“lJ‘l Tarter, (In this case 10 resolve anervor committed by the General Asse mbly acting nsaq
Pkt bl organ)
87
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United States of America Report: CCPR/C/81/Add.4 24 August 1994,

T.he United States of America finally ratified the CCPR in 1992, a
submltte.:d its first report on August 24, 1994. Regarding the reservations ;na '
concerning Covenant’s Article 1, the United States declared that “...the provisio !
of article 1 through 27... are not self-executing”. On the other hand, the U
Gov?mment expressed that “States Parties to the Covenant should ’where\;
pOSS.lb]C, refrain from imposing any restrictions or limitations on the t;xercise
the rights recognized and protected by the Covenant, even when such restrictio
and limitations... are permissible under the terms of the Covenant” 6

Despite the facts and legal issues raised in the present work, the U.S. fir
report under Article 40 of the CCPR stated in part that: , R

Quam, the Virgin Islands, American Samoa and Puerto Rico each are represented
inthe U.S. House of Representatives by an electoral delegate. Other than the right
to vote on the final passage of a bill or resolution, the delegate from each insugl'ar
area enjoys the same privileges and exercises the same powers as a member of
Congress from one of the states.”®’

However, based on the principles of equality and democracy upon which I
U.S. government has emerged, for a fair representation in the U.S. Congress |
equal footing with therest of the U.S. population, the People of Puerto Rico shoul
be granted. not only the right to vote, but also to have not one but seve
represer-:tatwes inthe U.S. H.R., as well as two Senators in the U.S. Senate, all
them with the right to vote and to be able to participate in the decisions ,whiclt
affect Ifuerto Rico as a non-incorporated territory of the United States.

In_ 1t§ report, the U.S. Government went further concerning Puerto Rico
establishing that: “Alaska, Hawaii, as well as the Commonwealth of Puerto Ricu' '
all of which used to be ‘non-self-governing’ for purposes of Art.73 h'wﬂ' .
complieted acts of self-determination through which they have resolved'the, te;lnl ]
of thfelr r.espective relationships with the rest of the United States” > Withoul
COIlSIdel.‘lflg whether or not the acquisition of Hawaii and Alaska were the produdl
of a legitimate process, the historical circumstances under which the I?.S. th1

386. Liesbeth Lijnzaad, Reservations to UN-Human Ri ]

. ad, Re: | - i Rights T) s: Rati [ i i
Publisher, 1995, pp. 278-279387. See CCPR/C/SI/A(IIfJ : pregnef AT
387, 1bid. B
388, Ibid,
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L nducted the administration of Puerto Rico are different from the particularities
Al (he other territories. However, the U.S. Report states:

|4. The Commonwealth of Puerto Rico. The largest and most populous of
the U.S. Insular Areas, Puerto Rico was acquired by the United States
in 1899 after the Spanish-American War. Between 1900 and 1950,
Congress provided for the governance of Puerto Rico through Organic
Acts. In 1950, Congress enacted legislation which authorized Puerto
Rico to organize its own government and adopt a constitution. Puerto
Rico did so, and its constitution became effective on 25 July 1952, at
which time Puerto Rico achieved the status of a Commonwealth of the
United States. Since then, the question of Puerto Rico’s relationship to
the United States has continued to be a matter of public debate and
discussion. Most recently, the people of Puerto Rico expressed their
views in a public referendum in November 1993; continuation of the
current commonwealth arrangement received the greatest suppott,
although nearly as many votes were cast in favor of statehood. By
contrast, a small minority of some 5 per cent chose independence.

Nevertheless, as we have seen in detail, there are strong arguments which
upport the position of those who consider the post-1952 constitutional status quo,
. one based on colonial and non-democratic relations, and moreover, far from
Anstituting a real commonwealth. In addition, the last referendum held in Puerto
lico, November 1993, as we will see, while including the same traditional
ieinatives, suffered from the same colonialistic and non-democratic deffects
Jiich had affected the legitimacy of the previous processes. The same can be
[({1rmed with regard to the 1998 Young Bill.

The reservation made by the U.S. Government concerning the non-self-
Lecution of Articles 1-27 affect, at least, the essence of the right to self-
Jvierination present in the Covenant, which according to the Declaration on the
ianting of Independence to Colonial Countries and Peoples “proclaims the
Jeceusity of bringing to a speedy and unconditional end colonalism in all its forms
il manifestations”. According to the Comments of the Human Rights Committee
jopanding the U.S. State Report (CCPR/C/79/Add.50, 7 April 1995; Human

I1phits Committee Fifty-third session):

I'ie Commiltee regrets the extent of the State party’s reservations, declarations
and understandings to the Covenant. It believes that, taken together, they
intended Lo ensure that the United States has accepted what is already the law of
the United States,

"o
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i llJl :wcvcr;,.notWIthsFanding th'e incompatibilities of the reservations made by
1 U.S, government with the object and purpose of the Covenant, no referenc
or rccm.ncnduttons were made by the Committee regarding the statu’s of non-self:
governing and non-incorporated territories under the U.S. Jurisdiction, nor of th
legality ()f the Territory Clause of the U.S. Constitution, as it has been’a lied t
those (:crl'{tories, and, in particular, to the case of Puert(; Rico -
. Notwithstanding these reservations, the right to self—deter;nination has be
uni versally accepted as a Principle of Public International Law under the sco ein-
Jus cogens and therefore, binding upon all states. As stated by the Human R? hty
( unu.mttee m'lts QSneral Comment 12/210f 12 April 1984, Article 1 of the C(%P *‘
c':vli\'hn.ncd an inalienable right of peoples, which is an essential condition for the
ef lL_'C“‘_’e guarantee and observance of individual human rights and therefore, the
obli gation of States “exists irrespective of whether a people entitled t : 1f
determination depends on a state party to the Covenant or not” Y
The report subrhitted by the U.S. Government concerning its fulfillmen(
n’ndcr Article 1 with regard to Puerto Rico is not illustrative of the reality of thaL
I mp[e of Puerto Rico under their present relationship with the UnitedyStates
}Y)Is” le the Pegple of Puerto Ri.co were allowed to adopt their own constitution i|1' |
19. 2, the po_htlcal and sovereign powers exercised by the United States over the
island are still unchanged since 1917. Hence, the international communit shoulltel”
be consistent in their practice of not recognizing a number of entitiesy“wherol
genuine self-determination of the people has been nullified by a racist minorit
regime or by an external power, "3 (emphasis added), Y

The Case of Namibia :
Y l
I'he practice followed in order to request an Advisory Opinion from the 1.C,J !
I.m.w been based on resolutions either from the U.N. G.A. or the Security C : .'l’
(ol Iuwcsl by a letter addressed to the Court by the U.N. Secretary Geliiera(;lmCI
" \j\lflllll le t‘h‘e 19.7'1 Advisory Oplr}10n regarding the presence of South Africa in
imibra was originated by Security Council resolution 276 (1970), due to the
refusal (.,' ll.te South African Union to fulfill with G.A. and S.C ,resoluti )
concerning its obligation to submit periodical reports to the UN G A rega d(' 3
the ;uln_nnm(mtion of Namibia -from 1950 until 1979-, in the C;lSt; of.PLllertgo ;{ilf]u
the hnm.tn request an Advisory Opinion from the 1.C.J. could be considered dm:
(0 ”It: relusal of the U.S. Government to comply with the reiterated resolutior 'ml"
the GLA. Decolonization Committee reaffirming the right of the Peop‘lc of Pu]:r‘t:r

WO Laurd Hannikainen, op. eir, at o, 194, . 321,
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llico to exercise its right to self-determination and independence, according to
{1,A. resolution 1514 (XV), from 1972 until the 1990’s.

In the case of Namibia, the Advisory Opinion was requested to seek legal
Alvice from the 1.C.J. on the consequences or implications of the previous
iesolutions of the Security Council. On the other hand, the position adopted
liy South Africa was to challenge the Security Council previous resolutions,
1nd therefore, to object to the request for an Advisory Opinion from the L.C.J.
According to the South African government, the Union was not under the
ubligation to report to the G.A. with regard to its administration of the
(ertitory of Namibia, once the Mandate System created under the League of
Nutions was over due, to the termination of the League’s System. Moreover,
(e Government of South Africa argued that, due to the classification of
Namibia under category “C” of the Mandate, it was natural to think of
Numibia as a territory “not far removed from annexation”, as a practical
olfect. (See 1.C.J. Rep., 1971, pp. 28,30).

In this context, since 1946, the Government of South Africa had asked for
(l\e integration of Namibia to the Union. However, on 14 December 1946, the
[I N, G.A. objected to the integration of Namibia to South Africa through
(esolution 65 (1). Notwithstanding the resolution of the G.A., as late as 1971,
(lie povernment of South Africa was still arguing that the administration of
(e territory was for the benefit of its inhabitants and was desired by them, and
lierefore, no legal provision prevented its annexation of Namibia. (See L.C.J.
[tep.,, 1971, pp. 39-40,43).

T'he Court responded to these arguments by making reference to previous
ulvisory opinions concerning the same territory, like the one of 1950 with regard
(i) he International Status of South-West Africa (Namibia). In the opinion of the
Court, in *...the setting up of a mandate system, two principles were considered
{0 he of paramount importance: the principle of non-annexation and the principle
(It the well-being and development of such peoples form ‘a sacred trust of

Civilization,”” The Court added:
_ ~
I is self-evident that the ‘trust’ had to be exercised for the benefit of the peoples
concerned, who were admitted to have interests of their own and to posess a
polentiality for independent existence, on the attainment of a certain stage of
development: the mandate system was created to provide peoples ‘not yet” able
(0 manage their own affairs with the help and guidance neccesary to enable them
(o arrive at the stage where they would be ‘able to stand by themselves', (See
O Rep., 1971, pp. 28-29),

—
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Furthermore, the Court stressed that to “..accept the contention of the
Government of South Africa... would have entailed the reversion of mandated
territories to colonial status, and the virtual replacement of the mandates régime
by annexation, so determinedly excluded in 19207, The Court concluded that “’the
principle of non-annexation’ was ‘considered to be of paramount importance’
when the future of South-West Africa and other territories was the subject of
decisions after the First World War. What was in consequence excluded by Article
22 ol the League Covenant is even less acceptable today™. (See 1.C.J. Rep., 1971,
pp. 33,43), 0

The 1.C.J. also stated that, in order to interpret an international instrument,
the framework of the whole international legal system has to be taken into
consideration. Hence, due to the provisions regarding the interpretation of
legal norms in pari materia and to the developments of the last fifty years, it
1 clearly illustrated that the “ultimate objective” of the mandate and the
(rusteeship systems was the “self-determination and independence” of peoples,
“In this domain, as elsewhere, the corpus juris gentium has been considerably
enriched, and this the Court, if it is faithfully to discharge its functions, may not
tgnore”. (See 1.C.J. Rep., 1971, pp. 31-32; emphasis added).

[T]he International Court of Justice treated the people of the Mandated Territory
of South West Africa as having, in effect, rights at international law, including a
right of progress towards independence, which had been violated by South
Alfrica’s failure as Mandatory Power to comply with its obligations to submit to
the supervision of United Nations organs (see ICJ 1971, 16 at 56 where the Courl
referred to the people of the Territory as a ‘jural entity’ and as an ‘injured
entity’).*!

190, See UN. G.A. Doc. A/AC. 109/PV. 1157, 13 agosto 1979 (Espaiiol), Mr. Francisco Hernéndez,
Vargas stressed that, due to the particular situation of Puerto Rico, it has been considered as a case of
military occupation. Moreover, Hernéndez Vargas stated that integration in the case of Puerto Rico would
result in the climination of the Puerto Rican nationality, contrary to international law and to the right of
peoples. Furthermore, it was stated that, as the United Nations has decided in previous cases, such as Go
ind Linst Timor, integration or annexation -in the case of Puerto Rico, “statehood”- is not a political
solution for countries militarily occupied. Therefore, the alternatives for Puerto Rico in afuture plebiscile
shall be to choose between Independence and Free Association, based upon the principles of political and
Juridical equality with the United States. As a matter of fact, it has been the position adopted by the
Decolonization Committee until 1998, concerning the decolonization of Puerto Rico. (See Dec, Commil
teo resolutions). For the degree of military occupation of the Island sce chapter on Military Presence in
Puerto Kico A
D11 Starke, op, cit, at n, 83, pp. 68-69,
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nsidering the apparent contradiction between the United States Supreme
( ‘nuﬁ(zlecisionsgafter 1%1;3, and the U.N. General Assembly resolution 748 (YHI),
il a future advisory opinion is requested to the Intem.'_itional Cf)l:ll't of Justice to
(efine the present political status of Puerto Rico, and if the position of the I.C.J :
would be that the colonial situation of the Island was rt?solved through the
approval of the 1952 Constitution and accorqing to re.solutlon 748 (VIID), thCl},
(hey should rule in the same way that they did regarding the presence of South

rica i ibia.

M“;:r? ;lrlleNsaarrnne Advisory Opinion of 21 June 1971, the International Court of

lustice ruled:

1. [TJhat, inasmuch as the continued presence of South_A‘frica in Nam1b1a was
illegal by reason of its refusal to submit to the supervision (.)f Umtejd‘Natu_)ns
organs, South Africa was under an obligation to w1thdr§w its administration
from the territory immediately, and to end its occupation the?e; gnd

2. [T]hat member states of the United Nations were'under a.n _obhgatlon nf;)t_ to
recognise the legality of South Africa’s presence in Namll?la?, or the validity
of South Africa’s acts on behalf of or concerning Namgbia, and were to
refrain from any acts and any dealings with the'South African quernment
implying recognition of the legality of, or lending suppprt or assmtanc;e to,
such presence and administration. Moreover, the \.rahdlty or e.ffects of any
relations entered into by any state with South Afnca.concermng Namlt?g?
ought not to be recognised by the United Nations or its Member Sta?es.
Although the Advisory Opinion is confined to rul.mgs upon th_e partlcular
circumstances of South Africa’s relationship to 'Namzbla, these
pronouncements may well be used in the future for wider purposes, tc;

support a generalised rule imposing a duty f’f non-recognition of al
territorial and other situations brought about in breach of international

law.”® (emphasis added).

Finally, as one of its last strategies, the Govemme.nt of Soutt_l Africa reque§ted
ilie Court for an authorization to hold a plebiscite in the territory, to take into
¢ onsideration the desires of the People of Namibia. The Court concluded thi.it, due
io the fact that no further evidence was needed, the rl‘{andatc should l?e conS{d(?re'd
vilidly terminated and, in consequence, “Sopth Afrlca’f presence in Namliaér;’ ;s
llegral,... it follows that it cannot entertain this proposal”. (See I.C.J. Rep., 3

pp. 57-58).

102 Ihid, p. 156,
10 Ihid
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Any future opinion of the LC.J. concerning Puerto Rico, according to ity
previous rulings in the case of Namibia, would be in harmony and complementary
to the Decolonization Committee resolutions reaffirming the right of the People
of Puerto Rico to self-determination and independence. The presence of the
US.A. in Puerto Rico should be considered illegal, after the missleading
representations that Government filed before the U.N. in the 1950s. In spite of
the fact that the federal government considered Puerto Rico a non-incorporate
territory of the U.S., subject to its plenary powers, that government has beel
without reporting under Art. 73 (e} of the U.N. Charter for 45 years. The samg
violation was attributed to South Africain 1971 in regard to Namibiay; its penalty!
to withdraw from its jurisdiction.

The Pacific Islands

After the end of the Second World War, the Pacific Islands became part of the
list of territories under United States administration, yet their acquisition was nal
intended to be ruled under the same constitutional framework applied to Puer(a
Rico and previous territories. They were within the scope of internationul
standards set up by the United Nations* under Chapter XII, rather than Chapter
XI, regarding non-self-governing territories, ie., old, traditional colonies.

However, the alternative of Free Association adopted in the context of /e
Pacific Islands could be one of the alternatives available to the People of Puerl(
Rico in a future plebiscite, an alternative which is supported by resolution 1541
(XV), yet totally different from the actual “Free Associated State” of
“Commonwealth” status designed for Puerto Rico in 1952.3% Under the formuli
of Free Association, the plenary powers of the United States under the “Territory
Clause” would cease,® but only according to the General Assembly resolutions,
meaning, to become an independent State associated to the U.S. Otherwise, Il
would be another legal maneuver to perpetuate the colonial system under a new
label.*" It is a relatively modern concept which can be compared to the protectal
independent states, but with the authority to unilaterally terminate the association

394. C. Gorrin Peralta, supra, at n. 25, p. 45.

395. See Mayra Enid Lépez Mulero, Una Mirada al Pacifico: Andlisis comparado de la relacion
entre Estados Unidos y Micronesia, con el caso de Puerto Rico, 50 Rev. Jur, Col. Abog. de Puotin
Rico 1-2, p. 29 (1989), for a comparison with some of the Pacific territories.

396, C. Gorrin Peralta, supra, at n, 25, pp. 53-54.

397, Tor an analysis of the possibilitics to create an Associated Republic or a Free Association treaty with
the U5, see Marco Antonio Rigau; 1M, Garcia Passalacqua, Repriblica Asociada v Libre Asociacion
Dacwmentacidn de un Debate, Editorial Atldntico, Dominican Republic, 1987, pp. 406, (See nli

resolutions T2 (VD & 1541 (XV))
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with another state.**® However, even though the promotion of the alternative of
Iive nssociation has been carefully considered and promoted by a liberal sector of
il I’'DP, the majority leaders have not accepted it. On the other hand, neither the
iernative of integration nor resolution 1541 (XV) have been mentioned by the
| v olonization Committee as possible solutions for the colonial status of Puerto
Iico, All the resolutions call for the implementation of resolution 1514 (XV) to
snable the People of Puerto Rico to exercise their right to self-determination and
iilependence, including the most recent resolution of August 1998.

[he Decolonization Committee and Puerto Rico

[t was in 1972 when, for the first time, the “Decolonization Committee”
iined jurisdiction over the case of P.R., calling for its decolonization.”” Yet,
“ice that time, the Committee has continually reaffirmed, through its resolutions,
i r1ght to self-determination and independence of Puerto Rico.* Notwithstanding
il reinstatement of the case Puerto Rican case on the international community’s
apenda, the U.S. government has never resumed the fulfillment of its obligation
1 send information about Puerto Rico to the U.N. General Assembly. Moreover,
e case of Puerto Rico, even though on the agenda of the “Decolonization
I uinmittee”, does not appear in the official list of colonial countries at present.*!

Notwithstanding the absence of Puerto Rico from the official list of remaining
“ulonies, in a resolution of 1980,*? the Decolonization Committee stated “ ‘[ The
Iecolonization Committee] urges once again the Government of the United
“ntes of America to adoptall necessary measures for the full transfer of all powers
1 thie people of Puerto Rico, and to this end, requests that government to present,

i koon as possible, a plan for the decolonization of Puerto Rico, in accordance
Lith Gieneral Assembly resolution 1514 (XV)*”.

I'urthermore, the right to self-determination and independence, according to

Lirneral Assembly resolution 1514 (XV), has been consistently reaffirmed by

S Hannum, op. cit., at n. 87, p. 17.

199 A Gluevara, supra, at n. 21, p. 303, footnote 203. According to the author, one of the main reasons

fr (e delay was that the U.S. was one of the original members of the Committee.

Wi 1hid, footnote 204, where several Resolutions reaffirming the right to self-determination and
wlependence of Puerto Rico are mentioned: 28 U.N. GAOR Committee on Colonial Countries (948th

wip i UENL Doe, AJAC.109/438 (1973); 33 U.N. GAOR Committee on Colonial Countries (1133d mtg.)

LR Doe, AIAC.109/574 (1978), and after this resolution the “Committee” reafirmed the right to self-
Itenmination and independence of Puerto Rico, every year, until 1988, 43 U.N, GAOR Committee on

Colonial Countries (1345th mtg.) U.N. Doc. A/Ac. 109/973 (1988). The lastresolution, after seven years
Il tion, was approved on august 1998,

W Nasie Facts Abont the United Nations, op. cit., at n. 86, p. 192,

W LN Doe, AIAC109/628 (1989), as cited by A, Guevara, supra, at n. 21, p. 303,
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several international movements and organizations like the Non-Aligned
Movement, and its Coordinating Bureau since 1964, the Inter-Parliamentary
Union (where the U.S. government was represented), Socialist International,
Conference of Latin American Political Parties, International Association of:
Democratic Lawyers and the Permanent People’s Tribunal.“

Later, in 1982, when it appeared that the issue of the political status of Puerto
Rico would be included on the U.N. agenda, U.S. Ambassador Jeanne Kirkpatrick
"'made itclearto the non-aligned nations that, while abstention was understandable,
a vote againts the U.S. would carry penalties.’ "4

In 1953, the United Nations General Assembly approved Resolution 742
(VIII) indicating the factors that have to be considered in determining whether
there has been decolonization in a plebiscite process.*” One of the most important
factors in the process is the absolute equality between the two parties, and this
equality presupposes the transference of powers from the metropoli to the
colony." At present, resolution 1541 (X'V) has replaced resolution 742 (VIII)
regarding both alternatives to be included in a plebiscite process and the criteria
to determine whether or not a territory is non-self-governing.

According toresolution 742 (VIII), “Free Association” would be a decolonizing
alternative, only if there is absolute equality between the territory and the
metropoli. Under resolution 1541 (XV), the additional alternatives are
described as:

[Tlhe alternative of Free Association requires a ‘free and voluntary choice...
through informed and democratic processes” and must include the right of
unilateralmodification of the association by the people of the territory. Integration
must be on the basis of ‘complete equality’ between peoples of the territory and
the independent country to which they are adhering, and it can only come about
if the territory has attained ‘an advanced stage of self-government with free
political institutions’ and if the option of integration is chosen with full
knowledge’ through democratic processes, ‘impartially conducted and based on
universal adult suffrage’*” (emphasis added).

AD3. A, Guevara, ibid, pp. 304-305. “This Tribunal found againstthe U.S. andin favor of the Puerto Rican
plaintiffs, supporting the recognition of the political prisoners status to the Puerto Ricans in U.S. jails for

thelr struggle for independence; the renouncement of power by the U.S. Congress over Puerto Rico; the
(ransfer ol all powers from the U.S. to a Puerto Rican political constituency made up of leaders from al|
political perspectives on the island” (footnote #217).

A0 Ibid, p, 287,

404, See Resolution 742 (VIID,

406, See Resolution 1514 (XV).

A7 GLA resolution 1541 (X V), Principles VII, VI, and IX, as cited by H. Hannum, op, cit., at n, 87,
P AOAL footnotes #129 & 130, See also €, Tomuschat, Self-Determination in a Post Colonial World,
Mauodern Law of Self’ Determination, op, cit,, at n, 152, P12,
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The inclusion of the alternatives of integration and free association have been
nlso favored by the 1970 Resolution on Friendly Relations... Howe‘ver, there a‘rc
o procedural requirements for a territory to emerge as a sovereign state; for
independence.*® Why? o .

General Assembly resolution 1541 (XV) includes in its Principle V that, in
order to determine whether or not a territory should be chonsider'efi as r_10r'1-§elf—
poverning, due regard has to be given to the administrative, pohtlcall, juridical,
economic and historic nature of its relationship with the metropoli. f_\fte'r the
¢haracteristics of the territory are established, the next step .is to determmfa if the
ferritory has been arbitrarily placed in a position of 'sul':tordmat.lon rega'rdu'lg th‘e
imetropolitan State, in conection with those characteristics. If this Ia_lst criterium is
fulfilled, the territory should be considered as non-self-governing. Do these
iriteria describe the political status of Puerto Rico?, _Wh_at does the word
irbitrarily imply within the context of the resolution‘ii’, Which is th.e effect of Res.

{48 (VIII) on the validity of Res. 1541 (XV) regaFdlng Puerto le::()‘.‘) o

Despite the treatment of the case of Puerto Rico as a.d(_)mestlc jurisdiction
isue since 1953, the U.S. government had expressed its w:lhpgness to app}y tpe
principles of international law to Puerto Rico, alth.ough reﬁllsm.g to recognize its
tolonial status. The several failed attempts to negotiate aEpleb1sc1te processat lef_lst
served the purpose of showing under which altema'ltlve the future economic,
social, cultural and political development of Puerto Rico w_ould be more realistic
und possible. The organizing of plebiscites has been useful in several cascs_for .the
(ormulation of the conditions and circumstances under which self-determlr?atwn
would be possible. However, the participation of the people in the formulatl_on of
(he alternatives is necessary.*” The latter criteria, however, has been absentin the
Young Bill of 1998 and the Craig draft propossal in the U.S. Senate.

100] Plebiscite Negotiation Process (1989-1990)

During 1988, the leaders of the three main political parties in PuerFo Rico
ivnched an agreement for the solution of the political status of Puerto Rico. On
Innuary 17, 1989, they addressed the President of the United States., Qeorge Bush,
and the U.S. Congress requesting an agreement for holding a plebiscite. 'I:hc U?
povernment answered, expressing its support for tl}e propo.sal..lt was the hfst time
i history that the leaders of the three main political parties in Puerto Rico had
agreed to participate in a plebiscite process.*!

WM bid, p. 41,
100118, Johngon, op. cit, atn, 146, pp. 111, 134, : )
O M, Garefn Passalacqua; C Rivera Lugo, op. it at n, 28, 01, p, 2
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At that time, the population of the Island was calculated at 3.5 millio
inhabitants, with 2.3 more millions living in the continental territory of the Unite
States*!!, for an approximate total of 5.8 million.

However, it was in1975 that President James Carter deciced to evaluate the
issue of the political status of Puerto Rico. Furthermore, vader the Jimmy Carter
administration, around 1977, a sector from the State Dopartment, among them
liric Svendsen, started promoting the independence of Puerto Rico as the mos|
lavored solution for the political status.*'2

Taking into account this background, some authors have analyzed the righ
(o self-determination of Puerto Rico, not only as a prerogative of the People of
PPuerto Rico but as a process of “mutual-determination”, taking into consideration
(he interests of the metropoli.*® However, while in practice that is the style off
nepotiations promoted and directed by the U.S. government, this position or new
doctrine of “mutual-determination” does not find any legal support on the
“Declaration onthe Granting of Independence to Colonial Countries and Peoples”;
iaccording to which the case of Puerto Rico has to be finally resolved.*

[ spite of the inadmissibility of any conditions imposed by the metropoli to
¢nable the People of Puerto Rico, or any other peoples, to exercise their right to
sell-determination, the process of negotiation and consultation initiated by the
(hree main political parties in Puerto Rico has a special value, for several reasons,
which are present in Senate Draft Legislation 712 and in different reports from the
special committees of the U.S. Congress in charge of studying and promoting the

solution to the issue of Puerto Rico.*15

The main issues presented in the whole process can be studied not only from
the perspective of the right to self-determination, but also from the economic and
military interests of the United States in Puerto Rico. An interestin g aspect of the
process was that the U.S. Congress, while recognizing in its draft legislation
5. 712 the applicability of the principle of self-determination to the case of Puerto
[tico, as well as that Puerto Rico was acquired by the U.S. through a colonial war
Agnst Spain, its present position is that, due to the 1952 constitutional process,
I"ierto Rico is not a colony anymore 16 Therefore, we have to ask ourselves: Wh y

LEL Thid

FEEbid, pp. 344,

TV I, p. 5

A1 See Resolutions of the “Decolonization Committee” regarding Puerto Rico, since 1972,

S The most important documents are reproduced at .M. Passalacqua & C. River Lugo, tomos I & 11,
O Clt atn A3 See also )1 Alvarez, op. cit,, atn, 1, pp. 45151 (S: 712y, pp. 153158 (1R ! 4765); pp
FS9TRO (Cong, Records)
16 Boe expressions of Senator Maynihan, ibid, G 1L pp. 316, 351, 356
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is the U.S. government still feeling responsible to conduct a plebiscite ac;corclmg
(0 the international law principle of self-determinatiol.l, if _they really believe that
I"uerto Rico is not a colony anymore? This question is still unanswered.

Section 1 (1) of the draft legislation stated:

(1) the United States of America recognizes the principle of self-determination
and other applicable principles of public international law with respect to Puerto

Rico...

Moreover, although Congress draft S. 712, to l}old _a'referendun? refga]rdn;g tlllfe
political status of Puerto Rico, recognized the apphcablllty of the princip 1.(;(1){ self-
delermination (sec.1 [1]) to the case of Puertc? Rlco, -the u.s. Congrt.ass 4 t.i :;f;sl
vonsidering the process as one of internal admmls‘tra'gon, rather tl?an mt;r;:a i
concern,®” without accepting the “self—executlon' of the results. T] Tthe
conditions imrosed by the U.S. Congress, _accordmg to 3712, we;e tfad "
plebiscite would be administrated, supervised and financed by the te defor
anthorities, that any legal issue would be resolved by a federal.court create =
(It arnase, and that the qualified voters would be those authorized to vote un

o cral laws of Puerto Rico.*'® ‘ ) i
4 \:t\tct:;rlc‘ili!ng to the debates at the Congre§sional sessions, common;w;gltr 3
‘intus was defined as a non-permanent solution to the pohucal stat;usl od . et .
Itico. Moreover, under this status, the U.S. Congress 18 noF compelle : ut h1§
allowed, to discriminate against the residents'of Puerto Rico conce}t;nmf h
extension of several federal social financial a1c‘l program. Op the ,Ott- er iztlgir;
(‘ongress expressed that “statehood” for Puerto Rico means the‘mt_(lagr.a 1(-)?11‘:{ -
(e 11.S. nation, with the subsequent cultural and languige assimi iltlon, e qz
preference or different treatment of Puerto Rico unde-r s_tatehood ,as %arc 0 ;t.;
¢conomic transition period could be declared uncons!tltu.tlonal by the U. h. 0;1 _ 1
lised on the “Uniformity Clause” of the U.S. Constitution; that, even ; Eug ) .1:
(lie long term “statehood” could cost less than the actuall statust}i) thc: .U.a(.:C ;]rdgiﬁ i
diring the first four years, at least, the cost would be twice of whatitis, g

. i i i o bi international
! Ihid. pp. 27-28, 101, As a reason why the U.S, Congress did not include in the bill any internation
] wd, pp. 27-20, . AS
civision of the process, ! . "y PR —
l';l" Il |‘I p. 30 'I"hc process not only avoided any international supervision, h:lll ..tlm; :‘lxuilm Sy
ikt P iving i i ritory of the United States. Was the
ion illi "Puerto Ricans 1 the continental territory o .
‘ 2.3 million of Puerto Ricans living ir i : il e
BB Benstoron icali : inciples of international law and self-determinatior
‘ rapplication of the principles of interni i ‘ rm ‘
114 Senatereally recognizing theappl | il e
I l|l|:. People ulyl’m-nu Rico, or only organizing a consultative process according tt]u :llll o |“,||,:‘,
‘ : : 1 N | 1 ol '} {
autitutional provisions, (o find out what was the will of the people at that moment, without any
LA " [} Al

cotmitments?
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to the General Accounting Office of the U.S. Congress; that independence would
be possible only with the negotiation of the military permanence in some strategic
points in Puerto Rico and a commitment from the government of Puerto Rico to
forbid any other foreign military forces to be placed on the Island. Even with
independence, the U.S. citizens born in Puerto Rico would not lose their citizenship,
but theirnext generation and individuals born in Puerto Rico after the proclamation
of independence will not be considered U.S. citizens but only citizens of Puerto
Rico; that agreements of free trade could be developed between Puerto Rico and
the United States, after the proclamation of independence of Puerto Rico; that
after the proclamation of independence, Puerto Rico could receive the status of
“favored nation” in economic and trade relations with the United States, and that
the U.S. would promote the same treatment from other nations towards Puerto
Rico. Apparently, according to S. 712, an economic transition period towards
independence would be easier for the United States, not only from the financial
perspective, but also because of the cultural and constitutional problems that
“statehood” would imply.*?®

The U.S. government used the negotiation process to send a message to the
People of Puerto Rico: a message thathas been interpreted in many different ways,
but that, without any doubt, is of an invaluable importance to conduct a real
decolonization process, taking into consideration not only the traditional political
and moral arguments, but also the paramount duties of all colonial powers to
promote the economic, social and cultural development of the inhabitants of the
territories under their control, as an inherent attribute of the right to self-
determination,

Notwithstanding the multiple issues that emerged during the negotiations,**
the main issue, from the U.S. budget perspective, can be summarized as the
financial impracticality for the U.S. to extend to Puerto Rico the same amount of
federal aid for social benefits that is granted to the states of the Union. The maif
reasons are obvious: while the states’ inhabitants and corporations pay federal
taxes, the people from the territory of Puerto Rico are exempted. However, even

419.J. M. Garcfa Passalacqua; C. Rivera Lugo, ibid; See S, 712 fora detailed description of the conditions
accepted by the U.S. Congress for each of the political alternatives presented. At page 128, some
constitutional obstacles are mentioned for the creation of an economic transition process towardy
“statehood”, A copy of the document in English can be found in J.J. Alvarez, op. cit., atn. 1, Booklet 2,
pp. 45-151,

420. Such as the right of Puerto Ricans residing in the U.S. (around 2.3 millions) to vote in (he
plebiscite process, as well as the lack of legitimacy of foreigners with residence in Puerto Rico (0
vote at the process; constitutional issues under the “Territory Clause” to develop the actual “Status
Quo™ or “Commonwealth” and the constitutional issue under the “Uniformity Clause” for tlie
pranting ol "statehood" with some preference treatment, within others, See J.M. Garcefa Passalae

quing € Rivera Lugo, op. ¢it, at n. 32, Tomo 11,
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il Puerto Ricans would start paying federal taxes, the amount of money that the
11.S. government would receive will not be enough to offset tll?SC outlays.
(‘onsequently, other modifications in the commerce and tax p.ollcx t(.)wu.rds
Pucrto Rico would be necessary, as, for example, the total or partial elimination
ol the investment benefits that section 936 of the U.S. Internal Revenue Code
provides for Puerto Rico, which, at the moment, is in a phase—ou} process,
resulting in a considerable economic dislocation for the Island. The situation .u[
section 936 has been under constant U.S. Congress review for amcndmept and }ls
(otal elimination has just started, due to the loss of income that it constitutes for
(he U.S. Treasury.*?! _ _
Another serious problem, presented by the actual status quo, is the l%?.Ck of
representation in the U.S. government, as well as the impossibility of ffhe remdepts
ol Puerto Rico to vote for the election of the U.S. Congress and President, whilst
(liese political branches of the U.S. government are still taking the most impcgrtant
(lecisions regarding the political and economic future of the Island. Af:cordmg to
(lie 1989-1990 negotiation process, these circumstances would remain the same
i the “enhanced commonwealth”, except for some federal juaflcta[ review
process that would be created to enable the government of Puerto 3100 to review
(e applicability of some provisions of the P.R.F.R.A. Under'these circumstances,
(e present political status would still suffer from serious lnon—democratlc
¢ liracteristics in regard to its political and economic relations with the U.S., and,
(herefore, it could not be considered as a decolonizing alternative to be mclulded
il o plebiscite to be hold under the international prinpiples that apply in a
decolonization process. Furthermore, an important fact is that even though the
iinjority of the people in Puerto Rico —represented by the PDP— have requested
lromthe U.S. Congresstoinclude in afuture p]ebisciteanEnhan.ced Common‘rvealth
with a wider degree of autonomous powers —in accordance with the commitment
mude by the U.S. government in 1953—, Congregs_ has never accepted the
proposals of the majority political party, creating a political atmosphere where the

|11 Sece U.S. Treasury Department, Tax Reform for Fairness, Simplicity, and Economic Gi'r()wrh,‘l‘:lflr.
{01, nt 144, For an explanation of the phase-out process, which would be completed b_y 1))7.‘S(;'(., 1(' »
ol 2 (General Explanation of Treasury Proposals), Ch. 15.05. Seel also, U.S. Tr.eas.my.Repm! .:aqr;\
Pienntiure Panic on 936, Caribbean Business, Dec. 5, 1984, at 1; Hacia la gradual Cl‘lmlllilCI()ll (l‘c las 936,
Il Mievo Dia, Nov. 28, 1984, at 1; and Puerto Ricans Fear Tax Overhaul Would Force l.\'Iu.nd s Rt'f'l"f’(.lf
i R and-Textile Economy’, The Wall Street Journal, Feb. 13, 1‘)85.3[6’4, nl]ofthfr‘qcas c!lc(l'hy,lu'tfk
i1 Nepron Rivera, Beyond Section 936: A Suggested Departure From T(JJ.C".‘JI('.I’I(’I'Y('(J.\I(l;:lfrl{rn!! mll HI( ‘rm
Nivo, sapra, atn., 6 (This research was presented by Erick Negron to ‘pmlcwn'()lwcr (A)l(lm‘"‘:m L‘u ;tw
Fuculty of Harvard University). See also ) NI.“ill‘l'l’il['Ll‘i‘\‘llléll{qllil]( . Rivera Lugo, ibid, p. 150, See also
e 423324, and 341 for more details about the phase-out of section 930,

101



REVISTA DEL COLEGIO DE ABOGADOS DE PUERTO RICO

leaders of that party had no other alternative than to consent to the present political
status,

According to Rubén Berrios Martinez, leader of the Independence Party in
Puerto Rico, the present relationship between Puerto Rico and the United States
under any name, and notwithstanding if adopted by imposition or by the conseni
of the People, is contrary to the principles of Democracy, and attempts against the

alues and principles of the United States, constituting a shameful practice before
the international community.*?

It has been stressed by some specialists on self-determination that in some
cases peoples could genuinely wish to keep their good relationship with the
metropolitan colonial power, but that the problem persists if the metropoli does
not eradicate the colonial rule “...by instituting democratic representation of the
peoples in question in the central capital...”.*® Moreover, even for other groups
that don’t normally have the right to external self-determination, the “systematic
non-representation or exclusion of group(s) in the national government, ... woulci
entitle groups to separate from the states concerned”. This position is supported
by the “...references to the ‘recourse... torebellion against tyranny and oppression’
set forth in the Universal Declaration and to language in the Declaration on
Friendly Relations”.*#

In one of the latest Sub-Commission reports, Special Rapporteur Asbjorn
Fide stressed that:

‘It is overriden by the basic principle of territorial integrity, provided, however,
that the states conduct itself in accordance to the principles of equal rights anci
self-determination of peoples and is possessed of a government reﬁresenting the
whole people of the territory without distinction as to race, creed or colour,
...When the government does notallow all segments and all peoplestoparticipate

the question on the right to self-determination of the different component:v
becomes more pertinent’* (emphasis added).

This means that, even though some ethnic groups and minority groups are
not entitled to the right of external self-determination, when the internal
democratic process within the state does not enable them to enjoy their
individual and collective rights, their right to rebellion could become

A2 1bid, p. 360,

A28, G Allredsson, Greenland..., op, cit., at n, 144, p. 299,

424, G Allredsson, Speaking Notes, supra, atn, 177, p. 3.

A5G Allvedsson, Greenland..., op. cit, atn. 144, p, 299, and from the same author, The Right to Sal
Determination and Indigenons Peoples, op, cit, atn, 152, p. 49, ’ SO
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paramount, and even more pertinent than the principle of territorial integrity and
slate sovereignty

Regarding the alternative of “statehood”, several obstacles were found. While
(he draft legislation S. 712 accepted the auto-execution of the results of the
plebiscite, that possibility was strongly objected to by the different committees,
mainly at the U.S. House of Representatives.

The main arguments against the self-execution of the plebiscite were based
on economic and constitutional obstacles. Therefore, Congress tried to propose a
(ransition process for the granting of “statehood”, which has been also strongly
(riticized on constitutional grounds. However, after their latest economic impact
iescarches, “statehood” would be not only the most expensive alternative for the
(1.5, budget, but it would also affect dramatically the economic, social and
cultural development of Puerto Rico. To be brief, while “statehood” would
produce an extention to Puerto Rico of all the federal aid for social benefits that
ipply to the states of the Union*”, it would imply the elimination certain benefits,
exlending the general rule of federal taxes, not only to individuals, but also to the
11,5, corporations established in Puerto Rico, which, until recently, were entitled
10 1 tax exemption policy that only applies to those companies which opperate in
possessions of the United States.*®

According to U.S. Congress research data, the elimination of section 936
would possibly cause the reduction and closing of operations of these companies
il Puerto Rico, creating some economic and social disruptions. The immediate
(eanilts would be the decrease of the gross national product (GNP),** and the

|16 See the struggles of the indigenous peoples of Chiapas, México and other Latin American countrics
ik Chuntemala, Bolivia and indian tribes in the United States, Canada, and so on.
|1 One of the U.S. Congress reports deemed necessary the commitment of the White House to find the
Iitional $3 billion that “statehood” would cost to the federal budget, before any further commitment
Wl the People of Puerto Rico to grant “statehood” was made. See J.M. Garcfa Passalacqua; C. Rivera
{ g, op. eit., at n. 32, tomo I, pp. 138, 349, According to other Congressional Budget Office sources,
(ilehood” for Puerto Rico would cost around $9.4 billions to the U.S,, see ibid, p. 347.
{10 Section 936 was originally designed for the promotion of economic investment of U.S. enterprises
(ilie Philippines, during the 1920's. See 1M, Garcfa Passalacqua; C. Rivera Lugo, op. cit., atn, 32, tomo
i, pp. 329, 343,
|10 160, p. 184, where it is stated that the GNP would decrease approximately between 10 and 15% (o
Cent 2000 under “statchood”, according to the model of statistics used by the U.S. Congressional
Hiudpet Office (CBO). See also p. 135, where itis said that under “statehood” the economic development
[ Pucito Rico would decrease in 1 or 2% per year, while under independence the reduction would be ol
V0 i comparison with the economic development projected under the actual politieal status nnd undetr
il tax excemption policy, which are not secured for the future, For more information abont
gl effects of the different alternatives proposed, see also pp EHO T2 038 TV LA T L 107 LW
A0 LA2, 175, 188, 106, 323324, 31, 347, 30
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increase of unemployment, which in 1989 was estimated at 19.5% of the working

class,”® and 15% for 1994,

For an idea of the awareness among the NPP leaders regarding the economic
disruption that “statehood” would create to Puerto Rico, according to Carlog
Romero Barcel6, former governor of Puerto Rico from the “statehood” New
Progresive Party and present Resident Commisioner from P.R. at the U.S,

Congress:

[H]e will call a yes-or-no plebiscite on statehood in early 1985, and will define
the request as one including the retention of Spanish as [Puerto Rico’s] official

language, a 20-years transition period on federal taxes and the assumption by
Congress of the island’s public debt.

If Congress does not approve any of the three conditions, the governor intimated,
itis possible that the Puerto Rican people may reject any other kind of statehood
than thatincluding the three conditions. If they do, then no other statehood would
be acceptable. If that were the case, the governor did not elaborate on the option.
Yet it was clear to everybody listening that the governor seems ready... to keep

the word he gave to the New York Times and to CBS news several years ago, and
opt for independence...”#!

From the data collected by the U.S. Congress it is clear that according to the
information available now, “statehood” would resultina decrease of the economic
development opportunities of Puerto Rico, as well as in a large increase of
unemployment in the Island. An interesting fact, is that while more than half of
the Puerto Rican population is considered to be under the federal government
poverty standards*?, this percentage would growin proportion to the unemployment

increment, making more people eligible to qualify for federal welfare benefity

and, therefore, the whole burden of responsibility would become more critical for
the U.S. budget.

430. .M. Garcfa Passalacqua, ibid, p. 198, making reference to the statistics of the Puerto Rico Planning
Board. For 1983, these “936 enterprises” were creating job opportunities in approximately 68% of tho
manufacturing sector in Puerto Rico, ibid, p. 77. The consequences of “statchood” have been estimated
by the U.S. Congress reports asapproximately 100,000 more unemployed for the year 2000, ibid, p. 137,
(For present statistics see the Government Development Bank for Puerto Rico statistics),

431, See J.M. Garcfa Passalacqua, Castro, Rockefeller and Harvard, The San Juan Star, Mar, 23, 1983,
AL 31, making reference to symposium on “Press and the Political Status of Puerto Rico"”, sponsored by
the American Society in New York: and Romero Barceld, Puerto Rico, U.S.A.: The Case for Statehood,
59 Foreign Affairs 60, 79 (1980), as cited both of them by B. Negedn Rivera, supra, atn. 6, p. 167, footnote
#1319,

320 M. Garetn Passalacqua; C, Rivera Lugo, op. ¢it, at n, 32, tomo 11, P 347,

104

PUERTO RICO IN THE COLONIZATION DECADE: 1990-2000

Moreover, under “statehood”, even though none of the Congrcssioml 1l qulu-&;
1 , itios to Rican culture and
i i tion about the future of Puer
vinted to give an official posi | el
' iel Patrick Moynihan was clear enoug e '
s i h mote that political status,
s i Rico, mainly the ones that pro : ek
I ; “‘North Americans’, because thal
i ted to become ‘Nort :
i (he People of Puerto Rico wan . o
“ s ing to Puerto Rico sooner or later”. ;
Wiy what “statehood” would bring e e 18
i tly (1996-98) by the U.S. g
\wsition has been adopted recen L
:n";'ul iation process promoted by Congressman Dp_n Young, ;’r(;n A:;:z;a; i
nlwll" nglish language was imposed as a pre-requisite to any future
sintehood” for Puerto Rico. . . .
| “'; u1 l())mittin gapeopletoaplebiscite where the alternative of 1n;egration Pl(r:lliplllzd
; imilation, i mic dependency from the metro '
Luliural assimilation, increase of econo ; sk
iorati 1 ial development of the territory
Jeterioration of the economic and socia _ to k ey
0 u:hl be easily described as a traditional practice c9n51st1r’1§3(:f th;:. htzr;;; S (?;mely
[ colonial practices to ‘end’ the colonial system itself...”**, whic
icceptable. (emphasis added). _ "
1 uit):[::he othér hai;d, the financial reports of the U.S. Congre_ss1or:jalCort1;trL1;1t1iténal
;nrding the formula of independencedidnotfmdtheeconom?c anffsoc;l: e
lII?r.t-nulc:qof the other two alternatives. Although _thf.:pro_clamatlon ofin 956 onoe
W .;;lllni ailso have the consequence of the elimination gf sec:t11‘or_1eS c(;um i
;VI|.-| natives of economic development and tax e};emptlon pf) ;Céoming e
I : ises, but also for companie
developed, not only for U.S. enterprises, . pa ko
II:i‘-r(clountries. Due to these and other alternatives present in mdepcni?}zv éred
ol undcr the other two proposed alternatives), and to Ottlheé c;)é:dnéetraies s
(rentment that Puerto Rico could receive not only from the nd i n,Ot =
[ :m other countries,*® the economic 1mpact on tl{i;sland wggitional e
dumaging as the one described under “statehood , an ad i iar
apol lu‘nilies could be developed, which are not possible unde p
commonwealth” status. _ ey
i :‘i1lnrcover notwithstanding the gradual reduction of the federal bt:l;flts% .
veonomy of th’e Island would become more independf.:nt fI‘Ol‘l‘.l the e(;;)ir; na[{; i
[Inited States®, having also the possibility of applying for intern
e 438
(i1 ftain an acceptable level of development.

114 Ihid, p. 345,

114 (i, Alfredsson, Greenland..., op. cit,, at i, 144,?.302. 26 Tk L
115 1 M. Garefa Passalacqua; C. Rivera Lugo, op. cit,, atn. 52, L IL p.

116 Ibid, tomo I1, p. 43; tomo I, p. 63,

(47 10, tomo 11, pp. 152, l‘J{n. ,

{0 Ihid, tomo 11, pp. 186, 192193
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Although the federal benefits that apply to Puerto Rico at present would be
gradually reduced, the U.S. Government has expressed its willingness to continue
with a considerable federal financial aid to Puerto Rico, with the condition of!
keeping some of the mostimportant military installations that they have established
on the Island until the present.**

Finally, after the negotiation process, the plebiscite was not held during the
planned year, 1991, due to the lack of agreement between the two U.S. legislative
bodies.*® Yet, one of the leaders of the pro “statehood” movement clearly
expressed that the formula of independence is the only one that the U.S. Congress
is willing to grant, with generous concessions for its realization,*!

The Referendum in Puerto Rico in 1967, the negotiation and consultative
process of 1989-90, and the referendum of November 1993, as well as the 1996-
98 Young-Bill process, have not fulfilled the international Jaw requirements for
their validity as a real process of decolonization, Contrary to the position adopted
by some scholars, the International Community of States has created specifi¢
procedural requirements that should be followed in order to include an alternative
of integration and/or association in any decolonization process. Moreover, the
only alternative given to the People of Puerto Rico previously, in 1951 and 1952,
was to draft a Constitution, with all the colonial implications that surrounded the
adoption of such a document,*® or to remain under the authority of the U.S,
Congress according to the Jones Act, which was clearly unacceptable under:
international law principles and for all the political sectors in Puerto Rico,
However, the Jones Act is the federal statute that still govemns the present
economic and political relations between Puerto Rico and the United States under
the name of “Puerto Rican Federal Relations Act”,

The referendum of 1993 was an internal response from Puerto Rico to the
U.S. Government lack of agreement for holdin g the plebiscite of 1991. However,
the pathetic characteristics of the process, were once again, the essence of ity
illegitimacy: lack of transference of sovereign powers to the people; lack of

439, However, that is a point to be discussed in a separate work, due to the different positions in Puerto
Rico regarding the U.S. military presence in the Island. Any agreement would probably need to focuse
on i future total demilitarization of Puerto Rico. On the other hand, apparently this is the only strong
condition by the U.S. Congress to accept the final recognition of independence to Puerto Rico. See ibid,
tomo I, pp. 26-27. However, it is a dramatic change of position of the U.S. Defense Department (old Wai
Department), from their previous position in the 1940’s when any alternative of sovereign status {01
Puerto Rico was strongly opposed. See J. Rodriguez Beruff, supra, at n. 14, p. 61.

440, 1M, Garcia Passalacqua; C, Rivera Lugo, op. cit,, at n. 32, . 11, p. 214, 284.

A41, Ibid, tomo 11, p. 379,

442 The colonial implications were not transmitted to the People of Puerto Rico during the campaign o1
the referendum, See V. Géipel Polanco, op. eit, atn, 58,
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Luimmitment of the U.S. Congress to respect the final decision of the People of

Iierlo Rico (as expressed by the U.S. Congress, any plel?1sc1te res?_lt v:f, ll:,::; lntt)ln:;
o executing); and the inclusion of tl}e ‘thrt_:'e classic aIte‘mg lfYC: R
ulonialist and anti-democratic characteristics inherent to tf'nnr e .111]11 o 1 < e
The dramatic increase of the pro “statehood” movement in P.R.l IIJ; [ri (8( -
Lnuine interest present at the UN. General -Assembly _resglut;on L
Libates to include as a requirement of a valid decolomz‘atl_on process f ‘
fiet ‘--asity to bring to a speedy and uncondizionle end c_o}omahsm }11n all 1&; giltlr:
il manifestations...”. (emphasis added). This provision, toget 1;cf‘r"wde A
jiuyisions of the resolution, such as the one cqndemmng the pretexto 3 mzii elg ‘1 ny
ul political, economic, social or educatlona} preparedne;s,.:[ tlci; . gtfug]
milependence”, are clear illustrations of_ their concern a clmub_ Ay e
“Ilectiveness of a decolonization process 1.f s'ubr.mtted toap le 1scndenc e
wiense and prolonged process of cultur'al as§1milat10n, ec':)nomn:1 depe y
political repression have been instituuonahze'd by the Tnetropo 1.d P
e issue regarding the alternatives to be included in a future ecl B
plebiscite in Puerto Rico, the validity 01_’ the consent of tge }Fe%)n?ted i
Jisnpreements between different sectors in Puerto Rico an .t' e S
Cunicerning these controversies are illustrated by t}}e debate origlza o Sfates
| unference Proceedings A Time to Change: Rel_atzons Berween.t e :;;he L
il American Samoa, Guam, the Northern Marzana:v, Iljuerto RI}CIO aPnI e
Jates Virgin Islands, between the Electoral Commissioner o]i; t eP. .th; e
Widifguez Orellana and U.S. Professor Hurst Hannum. During 5

Ioidriguez Orellana reacted:

| Y Jour view on consent seems to me terribl_y lgx,tlls) tot(})] éo;;g{,);; clilcl)f:le; et tsifi:tg;tyo
pecount in any way how that consent is arrived a y e o ]a);
» problem which I have with the idea of consent Is... wh'cther itiss :

lllllll:llt'll“;')tl;s you have used it that one might even begm.to think tz:g:: htl;; ;ie;;j
Iringing back slavery or amending the US Con§t1tut10n t(;] es e o
il that were the majority opinion,... under 1nter1?at1(?nal law t_ ere ar B
ol the jus cogens, of those things that are mahcnabl.e pgh}is, suc il
uh-lvrminuli(m, and for which the consent has to be within the para §

civilized development in the international world order.

¥ 1 1 1 PO 1 ale i i
| Hee Senate BILS. 712 and HLR, 4765, which can be found in José Julidn Alvare /‘(nmf II-(|./Iv“I;(;-,¢,
P I“l I“Il':l 151 I’il \‘ 158, See also in the same publication U.S, Sennte Congressional Records 5
i bpp. e y 1 Deenls

LOGM, Jnnuary 23, 1991, atpp 150180
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Professor Hannum agreed with one point:

[TIhat consent is only legitimate if it is given by a people that is knowledgeable,
and has self-governing institutions, so that the world is confident that this was not
a ‘consent’ manipulated by the colonial power in order to keep its tentacles in the
colony... That is fine. But it is incorrect to assert that the right to self-
determination can be repeated indefinitely until one achieves independence and
not thereafter... People have the right to join or separate. And I'think that, as long
as weareclear that the people have freely expressed themselves and knowledgeably
expressed themselves, the international community, at least, is going to accept
whatever decision the people have made.

With regard to the validity of the consent given by the People of Puerto Rico,

Professor Carlos Gorrin Peralta expressed previously:

Puerto Rican decisions regarding status have been always severely tainted by
illegal interventions by the government, through political persecution of the
independence movement.

Furthermore, Rodriguez Orellana added:

I'do not want to leave you with the impression that I believe that consent can only
be given to independence. I am saying that a valid consent can only be given to
non-colonial statuses. And of course, as you well know, there are at least three
non-colonial statuses that are recognized by the United Nations, and they are all
based, by international law,... on sovereignty: integration, free association, or
independence.

Professor Hannum:

I think that your interpretation of only three rather technical forms of a
relationship between one people and anotherpeople... is an unjustifiable limitation
on the democratic rights of the people in the colony to choose whatever they
want. And I think that (cut off by Orellana).

Manuel Rodriguez Orellana: “So colonialism by consent is okay?”.

Professor Hannum:

Any relationship freely arrived at between two people is okay. You may dislike
whatamajority of your own people has decided. But I don’t think that either the
international community or the United States or Puerto Rico should say that self-
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determination can be exercised only by adopting one of these @ec options. Il 1
fundamentally unacceptable to say that there are a thousand options OL{t there l‘ll
the world which are irrelevant because for you, the people of -Puerto Rico, tl}c[c
is only integration, free association or independence. International law Cf:rlamly
does not recognize that limitation. I think the principles of_ a'emocr.acy reject that
limitation. And1think itis really unfair to equate any solution outside those three

with colonialism or slavery. (emphasis added).

Manuel Rodriguez Orellana:

No, Iagree with you that there can be many options, but I do think that interqatloﬁal
law does prohibit colonialism in any form, way, shape or manner. And I think that
colonialism by consent is nonetheless colonialism and something that has been
outlawed whether it has consent or not. I think, however, you have made your

|

position very clear. And I thank you for being so frank about your options.

Professor Hannum: “As you said, yesterday, Manuel, from good friends you

expect the truth even if you don’t agree with it”.*

I'IE RIGHT TO SELF-DETERMINATION AS PART OF JUS COGENS

Jus Cogens or Peremptory Law has been described by Rozakis as:

In principle, the ratio legis of the jus cogens rules is to protecF some common
concerns of the subjects of law. A contractual arran gemfant, despiteits bemg inter
partes, may nevertheless affect such general values anq interests as are considered
indispensable by a society ata given time. Inan orgamseq legalpr.del:, th;refpre,
the function of the jus cogens norms is to protect the society and its institutions
from harmful consequences of individual agreements.

Suy added to the previous definition: “Thus, the jus cogens restricts the

fieedom of the parties; its rules are absolutely binding.”**

The 1969 Vienna Convention on the Law of Treaties included in its

Article 53:

{14 Conference Proceedings, A Time to Change: Relations Between the SJn.ilccl States sluul Amc.rmlnn
Winon, Guam, the Northern Marianas, Puerto Rico and the United States Virgin Islands, February 8-11,

L0, pp. 122, 130-132,
14 L, Hannikainen, op, cit, atn, 194, p. 1
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Treaties conflicting with a peremptory norm of general international law (jus
cogens).

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory
norm of general international law. For the purposes of the present Convention,
a peremptory norm of general international law is a norm accepted and
recognized by the international community of States as a whole as a norm from
which no derogation is permitted and which can be modified only by a jl
subsequent norm of general international law having the same character.*

The 1986 Vienna Convention on the Law of Treaties between States and
International Organizations or between International Organizations has accepted
the same definition of jus cogens.*¥ ‘

Concerning the criteria to determine whether or not a legal principle should"™
be considered as a peremptory norm of general international law, the prevailin
interpretation affirms that the concept “the international community as a whole"
means “the overwhelming majority of States, including all essential componen(#
of the international community of States, but not necessarily every State.”*

Although the concept of Jus Cogens, i.e., Peremptory Law, has been usel
within the context of the treaty law, its operation is not confined only to the
prohibition on treaties which conflict with it. This interpretation has begi
sustained by the International Law Commission (ILC) in its commentary to drafl
Art. 61 (final Art. 64 of the VCLT) in 1966 when it stated: *““a rule of jus cogeny
is an overriding rule depriving any act or situation which is in conflict with it of
legality.”” In the contemporary doctrine, “the operation of peremptory norfik
beyond the realm of treaty law has gained much support.”** An ILC commentary
reported that “some members suggested as example obligations to respect humi
rights, the equality of States and the principle of self-determination” ** (emphasis

added).

On the other hand, some States, like France, have been oppossed to (I
recognition of the concept of jus cogens. However, even the French representatives
have expressed their “willing to recognize the invalidation, because of thelt
conflict with peremptory norms, of treaties providing for the unlawful use of force
contrary to the principles of the UN Charter, or for the perpetration of ai
international crime, or for the violations of the principles of human rights,

A6, 1d,, p, 2
447, 1d, p. 3
A48 1d, p. 4
A49 1d, pp. 68
A0 1d, pTod
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wvereign equality of States, or self-determination R Whlile the I-"rcnc.h
Lovernment accepts to have no reasons to decline 'to recognize these basic
jiinciples of humanity and morality as peremptory, it is strongly oppossed to go
[ui(her in the interpretation of the concept of jus cogens. . .
Notwithstanding the imperative character of jus cogens norms, th.e llnternzmofml
Community has not made a concerted effort to enumerate spemflcal_l]y which
Jorms are peremptory. However, several suggestions have been me.u:le in OI'dt?I' to
Jnsider certain principles as peremptory norms. For e:xample3 Article 103 of thc
|| N. Charter puts the Charter above other treaties. Therefore, in cases of conflict
lo{ween the Charter and a specific treaty, the provisions of the formet: §hall
L1evail 2 Regarding the Charter, some authors have stressed that it “has imt]gted
e (ransformation of jus cogens from de lege ferenda in.to lex lata” and that “the
1okt important provisions of the Charter are now considered to _be _peremptory
J0ims, binding on members and non-members alike”.**® The principle of self-
JIefermination is present in articles 1 and 55 as one of the cornerstones of the
{linrter System.
l1 -'urthgrmore, the resolutions and declarations of the UN. G.A. and the S.C.
live been of an invaluable help to clarify, without any doubt, the peremptory
linracter of certain norms of general international law, through their declarations
Al invalidity of certain treaties and acts of states.** In G.A. resqlution 3571 18‘ of
10K0, this body rejected any act or agreement of colonial and racist powers Wh]f)h
nores, violates or denies the inalienable rights of peoples under colonial
Jomination to self-determination and independence. In G.A. res. 34/65 B, the
ime body rejected, as invalid, the provisions of the Camp David Accor:ds qf 1978,
Jiich violate or interfere with the exercise of the right to self-determination and
wilional independence of the Palestinian People.* .
I'he right to self-determination has been also considered as a pere'mptory
iuim of general international law in the World Conference to Combat Rac?sn‘f and
11 fal Discrimination conducted in Genevain 1978, by stating that “the principles

U pad 3.

182 1d, p. 13, o

I41 See opinions of Paul, Kreca, and Schwelb, as cited in ibid, p. 16, footnote #48.

19 1, . 15, ' . L
04 See nlso GLA. res. 36/120 F. Res. 37/123 F and 38/180 D which “rejected all agreements, in "'”,t‘"
ey violate the recognized rights of the Palestinian people™. lhi({, p- .l()l.(‘)lhcrcxmnph.cs;ull |"c_1ccfln3n
| Sinte nets or agreements which clash with the right to scllf-'(lclcn‘mnut.l‘un of |)L‘,()])|C‘S, plu‘c'm‘;,.r, -1l in wnl!1:n

i peremptory norms of jus cogens, are the non-recognition of the “measures “.[ the lil{.l.!i'I’ mm:m])t

sepime’ of Southern Rhodesia, the establishment of so-called Bantustans by South Africa and the
Lmination by South Africa of Namibia, See ibid, pp. 306-307,
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of non-discrimination and self-determination are imperative norms of international
law™ 456

The ILC has also given examples of obligations whose serious violations
constitute international crimes committed by States:

‘on the basis of the rules of international law in force, an international crime may
result, inter alia, from:

* * *
(b) a serious breach of an international obligation of essential importance for
safe-guarding the right of self-determination of peoples, such as that prohibiting
the establishment or maintenance by force of colonial domination’.*7

As we have seen, the “legal principle of self-determination of (dependent)
peoples has been among those principles or rules the Jus Cogens status of which
has received most support”. Consequently, the obligation of states to refrain from
obstructing the right of dependent peoples to self-determination has become a
norm of peremptory status under the process of decolonization, at least with
regard to colonial-type domination. Moreover, as it has been supported by
Brownlie, Hossain and Bollecker-Stern, this obligation of states includes the
abstention of States from exploiting the natural resources of dependent territories
to the serious detriment of the peoples of those territories, which has also
developed as part of the peremptory norm.*s

While some experts have stressed the importance of the non-binding character
of the U.N. G.A. resolutions, there are exeptions to the general rule that should be

mentioned. The U.N. G.A. resolutions binding character has been recognized
when:

1. They are unanimous or adopted by the International Community of
States as a whole.

456. Ibid, where the author stressed that the Conference was attended by representatives of |21
governments,

4577 Ibid, p. 287. Examples of State obligations under draft art.19 (3) Part I; ILC Report, 1976, UN Dot
AI31/10, p. 226,

A58, Ibid, pp. 381, 717,421, See also G.A. resolutions 2288 (XXID), 2554 (XXIV), 3171 (XXVIII), 3290
(XXIX), 33/40, and regarding Namibia resolutions 3295 (XXIX),3399(XXX),34/92B,35/2271,36/121
A JT3L, 38136 A, 38150, 39/50 A, and 40/52. Regarding Portugal's colonies in Africa see res, 2270
(XX, repgarding the Palestinian People sec res. 3336 (XXIX), and 3005 (XX VI and so on, where (lie
UN has expressed its position, due to the non-renewable character and limited quantity of those resources
aee dbid, pp AV7A21, notes 171, 177, 179, 185,
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2. Includelegal wording reflecting the legal charac_terof such r_csolu_tions.
3. When they are ratifying or reaffirming principles con};mned in tl:se;
U.N. Charter and of Ius Cogens or Customary International Law.

In these circumstances, the intention of the state, while cor.ls?nting_, 1; }mphmt,
and representatives are considered as authorized to make demsm;ns bﬁn ;g gn 1;€Er;
(he respective states. Moreover, the custom'ftry charactef ofaru e ;;1 011; —
ilfected by a dissenting state, if ithas been ?.wd.ely _recs)gmzed. A;;11t asbe ; thé
it will depend on the General Custom which is binding upon all parties an

o g
”l”“ll:: iul?as;ticular situation, South Africa was claiming that a certain resgl}[mf)tn
of the G.A. did not have any binding charact_er upon S.A., w1th' regar ;) ti] s
administration of Namibia (S.W.A.) and the right to self-de‘terrqmatmn }?tthe
lulter, due to their vote against the resolution. The }.C:J .ruled in this Cffe't a de
[I,N. Charter obligations, Art. 55, were already blgdlng upon South. : rt;lca énA,
(lierefore, the government of South Africa was obhged Fo comply \;vlltCh it er. o
resolution which was areaffirmation of the sta_tes‘ Qbhgagons underthe # a . 1- o
Concerning the principle of self-determination, without any r:lo.u1 ,be_l gin

was included in the U.N. Charter, it has been elevated to_a legal pmncql)\I eGm g1
upon all states through majority and unanim'?us l’BSOl'llt‘lOtlS of theI',rI U.N. E?eﬁis
Assembly. Moreover, the 1.C.J., in its advisory opinions, the un;efl}l g s
('ommittee, in its General Comments, and the opinio juris have reaffirme .
lepal, universal and binding character, emerging as a peremptory norm

international law.

THE ISSUE OF PRIORITIES AND THE PRESENT
HUMAN RIGHTS TREND

If we analyze the policy promoted by the PDP, since‘:‘ its ff)un_dmg, fa.:)r tfqlf:’
achicvement of social justice, along with the. so called. totalitarian regimes t
pulicies established by some “former-communist” countries .for the ach1e\l/.em§‘n
ol the same economic and social goals, we can see that, while sorpehtota 1tar:l.111;
fepimes gave priority to the developmcn_t‘of sgcml and cul-tu(li"al.;lg 1t?ec\)’:r:(’:)r L
promotion and protection of civil and political rights (at the individua !

tinus Nijhoff Publisher, Nether-
140 Oscar Schachter, Internationat Law in Theory and Practice, Martinus Nijhoff Publisher

lutiidy, 1991,
160 1hid
1l Ihid
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government in Puerto Rico was doing almost the same, not only regarding some
individual rights*® (as the right to vote and be represented at the metropolitan
capital, rights against political discrimination, and so on) but also the most sacred
collective political right: the right to self-determination, as the minimum condition
for democracy and the protection, respect and promotion of all other civil and
political rights,

The leadership of the PDP has argued that the achievement of a certain degree
of economic and social development was a priority. This argument sounds
familiar; it is the same one that has been used by several authoritarian regimes, not
only in some former-communist countries, but also in several new independent
states that have emerged in Africa and other places in the world, to perpetuate
some elite groups in power, whilst denying respect for individual rights. The
pretext: A paramount attention given to economic, social and cultural development,

The contemporary position of the international community is that both
“generations of rights™ are equally important, and therefore, the development of
one of them is impossible without the promotion and respect of the other.

Because of the incorporation of self-determination as an international law
principle, within the scope of human rights, it is necessary to look beyond and
comprehend which are, or should be, the main goals of all human rights
instruments. According to some authors, the ultimate goal of these instruments ig
(he protection and respect of “human di gnity”. Therefore, in order to understand
the concept of “human dignity”, it is necessary to understand the universal values
upon which this concept has emerged as one of universal character.

These universal values can be divided in at least eight main sources from
which all the so called civil and political ri ghts, as well as the economic, social and
cultural rights —including collective rights— come from.*®

462 The lack of inclination of the leaders of the PDP to promote, not only the final decolonization of
Puerto Rico, but also other individual rights, through the elimination of the program “Educational

Division for the Community”, which promoted democratic values, and the opposition of Luis Muiioy
Maeinto the ereation of the “Civil Rights Commission”. (See H. Wells, op. cit.,atn. 13, pp. 314, 315-316)
While the restriction of individual liberties has been the official practice of totalitarian regimes as a pretex(

o the achievement of economic and social justice, the situation in Puerto Rico has been characterized
by the existence of an official and systematic political repression against individuals, based on theil
political beliels, notwithstanding the “democratic” values safeguarded in both the U.S. and the Pucrlo
Itican Constitution,

A6 L Although the definitions of these concepls and values have been taken from the analysis of several

readings and lectures given by visiting professor Peter Takitambudde at the Raoul Wallenberg Institute,
there are some analysis made in (he presentthesis regarding a comparison between these universal values
and the traditional values of Puerto Rican society discussed by Henry Wells in “The Modernization of

Paera 1en”, op o cit, ne 13 However, the ¢ onclugions and the extension of the seope of protection of the

|14
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Theseuniversal values are (a) power, (b) wealth, (¢) physicai ard psychological
well - being, (d) respect, (e) affection, (f) enlightenment, (g) skill, and (h)
fectitude, 64 _ B

As identified by Henry Wells, with regard to Puerto Rican traditional anld
modern values in his book “The Modernization of Puerto Rico”, these basic
iniversal values can be catalogued as deferential and benefit or wellelre
vilues. As deferential values, we can mention respect, rectitude, affection
ind power. On the other hand, wealth, well-being, skill an.d enlightenment can
he considered as welfare or benefit values. In Puerto Rico, the government
has concentrated mostly on the second group of values, whilst the former
have suffered a deep deterioration not only &t the individual level, but also at
(he collective one. ‘

If we analyze all these values from a macr perspective rather th@n on an
individual basis, it could be said that “respect”, “power”, “affection” and
“rectitude” would be the minimum basis for the efficient and peaceful
ielations among nations. Moreover, without the fulfill.ment of these valu;s,
il would be impossible, or at least more difficult, to attain a d_egree of security
and protection for the other values, not only as collect:vg rlghts,_but.also at
(he individual level. It is at this stage that we can reaffirm the mallepable
character of the right to self-determination as independence, the exercise of

which is a necessary means to attain the respect of hur.nan. and peoplfas thmty,
(hrough the eradication of all forms of foreign domination, colonialism and
new forms of servitude. ‘ .

As recognized by Kant, the rights of peoples regarding each other is to form
(heir own States, rather than to be merged in one single State.*

Iniividual rights for the final achievement of the respect for human d.ig_nity, atthe macro levcl,.l.c.,.ihcl 1'1;1I_|l.
I peoples and nations to exist and to become independent, as a minimum of respect to thclu dlg{ﬂly, is
i nnalysis made by this author, with credit to the most relevant provisions pl‘(:fcnl at the A_ﬁ'r('(ulr ( Im.f rr'r
{ Hwnan and Peoples Rights, strongly criticized by the Western countries, For a more C()[N])IL‘:]IL nsive
il extensive discussion of the concept of Universal Human Dignity, see Ilaml([. D. Lasswell & Myres
i M Dougal, Jurisprudence for a Free Society, Studies in Law, Science and Policy, vol, 11, New Haven
s, Martinus Nighoff Publishers, Netherlands, 1992, pp. 725-786.
10k Ibid, pp, 738-739, Wi B
105 1 Kant, Lo Bello y lo Sublime/La Paz Perpetua, (“The Perpetual Peace™), Sthed,, Hspasa Calpe S A,
Mudead, 1972, p. 108



|

REVISTA DEL COLEGIO DE ABOGADOS DE PUERTO RICO

CONCLUSION

RiCOAaclzlc;:lcli;n[gI ;ic:egigtp:ese:lht elcj_ogonﬁc and political relations between Puerli
ates, the U.S. Supreme Court decisions .
[ the _ : and the U.N.
Bs;:)lomzatlon Committee resolutions (1 972-1998), Puerto Rico is ngtlg‘r&
o Ur:;:grg?;tgsnor.; Free Associated State, but a non-incorporated territory 0;
with certain degree of autonomy and attri
o : y and attributes of soverei
o g: :it:; i i;)s(t}a.ti. l.lesl.;;;f (hVIIIU)- in local matters. Inspite of the recognitiogl:]g
a sin » the U.S. government has b i
o : 8 been treating Puerto Ri
ZOthe(r: Cl:ls ul;’rl;z?r%'h I:;:;:)rrz 1;, as one of the remaining traditional cilonies of :ﬁs
. , the territory of Puerto Rico should b i
as other countries in the list of N peitoden e T
: on-Self-Governing Territories
. : an
IIJI”GSence = PU?IFO Rico declared illegal. The “precedents”: New C:l t;le US'
986 and Namibia in 1971, ' e
. mIl)(l)lsiI:t the exigencies of the principle of self-determination as a perempto
el :;-n_aulonal law, the respec of which is necessary for the promotion :)yf
o intem,at‘ Cl:l and cultm:al development, and international peace and securit
e 1on comrm’l,mty. z'ind the U.S. government must not consider uﬁ
sl (;n;nf)nwealth political status and “statehood” as possible alternatives
responsfbl;ﬁ tf; 1;1; r\?al decolonization process. Moreover, there is a paramouy|
of the international community, and mai ; i
- ; . : ¥, and mainly of the Decolonizati
v tmhemPIt ;Z;,lto I';ll;l:n theﬁ resolutions regarding Puerto Rico not only on the rlt;:;::
€ of Puerto Rico to self-determinati i
e = 0 : on and independence, but al;
o :g git:]e.r pdmcularmrcumstanc'es of eachalternative (as the cultural ecolrllto:rl;::
cRimg o ﬁ?ﬁfj ;)lt; ?;Lt-he f:ltevrr‘;ﬁt.ives involved), before authorizing thze inclusion
: iscite. While these alternatives will i
e ] : continue to be prese
Somtiyo I(IiIS(ElI.I]S[S)IOH regarding the future decolonization of Puerto Rico nIz) ff;:::
= eriar“: be re:ach.ed because of the inherent colonial, non~democ’ratic -ulﬂ
o (];thionm t{(z} 1r§phcatloxlls of each of them. As it has been affirmed after ‘llm
dcpenden(t) Sta.t us. rzzt;l;:tg;nt; SIL{t(XV): “In the emancipation of a people from &
| . ¢ alternatives has been equally accept
L . . abl
negotiators when it has been interpreted to mean a form of i)rfldepelf)denci’f(:“t]w

466. According t

' 08 iali i

i hc{i : rc(ﬁ:g:(tstc;hffﬁ;i ::ndd sp.cc:ahsts on public international law, peoples which until tli

r ‘ -dominant or colonial condition’” i

b lic a" : 1ant tatcondition’” -terminolo !

A|,k-.l-,ium ||I(:lgrt:nouh Peoples in their definition of indigenous populations iucﬁdl:.s“:‘(]{}by s, R
t -.' r‘[) |‘ Y Tl ] T o f o Q T : : l "‘ :

pn A”lh"l:;r]::l‘rl,t“;(lilllL'd]t’:?.l.lhj !.Ibbl:lllh, Timorese, Puerto Ricans, Northern Irish Vi‘/gc(llgltm'l'mm!h‘

and Mnter ”‘-’f}”mn' h"'w_";\']'t":f; ti”s i,( orntassel & Tomas Hopkins Primeau lndr'gt'mh:n' "S‘:l:v;n ;},Ll,':'li.rlv“".

s Revised Strategies for Pursuine “Self: e “Hi A
A gles for Pursuing “Self-Determination”, 17 Human Righta
AGTTL S Johngon, op, cit, atn, 146
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Regarding “statehood”, the U.S. government should be honest with the
Ivople of Puerto Rico, and express their refusal to accept Puerto Rico as a new
wmber of the Union, based on both the economic and the ethnic or cultural
uplications of that choice, and the impact thatit would have in theimplementation
Jf (he U.S. foreign policy, due to the degree of representation that the Puerto
U icans would havein the U.S. Congress. As we have expressed previously, maybe
Llier alternatives of integration based on mutual respect, like a confederative
Lwociation, could be evaluated by both the U.S. government and the pro

(nlchood” movement, which at the same time could promote the economic,
soial and cultural development of Puerto Rico, without the constitutional,
“ultural and economic limitations that “statehood” implies.

On the other hand, the only alternative of the PDP to its proposed enhanced

ummonwealth” is to follow the requirements of resolutions 742 (VIII) and 1541

|XV)concerning Free Association, analternative that has been carefully considered
ulieady by the autonomist branch of that political party, but not by its leaders."®

\iiother alternative would be the creation of a real commonwealth, as the ones
“uablished in the former British colonies, towards a subsequent emancipation

ihrough independence, as described previously.
The appeal for national liberation in Ttaly, between the seventeenth and

Jighteenth centuries -rather than the annexation process promoted initially by
['1unce- is the basis upon which lays the modern Principle of Self-Determination,
liiected to the liberation of dependent peoples, ie., Non-Self-Governing
[ oiritories. 4 From that moment, self-determination “.. .has continued to mean the

i1pht of subjugated peoples, as nations, to liberation”.4”°

[ Without any doubt, the unwillingness of the Teadership of the PDP to promote Free Association as
| ew formula of the present“commonwealth”, is based on their belief that, due to the fear of most of the
puipmilation of losing their federal economic benefits, a great number of voters would move to the pro-
sintehood” sector. That is why, under our special circumstances, it is necessary to request from the
[iferntional community their position towards the alternative of annexation regarding the case of Puerto
ilic0, and moreover, to request from the U.S. Congress to be honest with the People of Puerto Rico and
it themselves, expressing finally if they would really grant “statehood” o Puerto Rico, in spite of the
iionil implications and the disadvantages that such alternative represents for both the People of Puerto

iticn nnd the United States of America,
60 See 118, Johnson, op. cit,, atn, 146, p.
110 Ibidd, Ul 95

92,
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From the moral perspective, and according to the universal value of rectitude/!
as one basis for human dignity, the issue of Puerto Rico was analyzed by (he
Episcopal Conference of Catholic Bishops, simultaneously with the negotiation
and consultative process of 1989-1990. In their declaration, it was clearly‘
expressed that the fundamental character of the process was not to choose betweal
one of the three traditional alternatives presented (“statehood”, “commonwealth*
or independence). Yet, the real task for the People of Puerto Rico is to developil
new Puerto Rican National Project for the new century. That project must enablli
thc country to promote its development within the framework of a co-operative
ini :f[a%twle based on the principle of national sovereignty, under which any kind af :

olitical, econ 'dinati i
E]m” f (;;rg_lizor cultural subordination under the authority of other Stale

Under the present relations, Puerto Rico has achieved a high level of relatre

relative economic growth. As expressed by Erick Negrén:

Formore than two decades, the industrial incentive program known as Operation
Bootstrap brought a remarkable increase in the living standards of the two thirds
of t‘he Puerto Rican population that did not move out of the island during that
period. But times have changed and economic growth has stopped; once again
one third of the Puerto Rican population is unable to find jobs 4B

New alternatives for development could be found only without the limitations
ofthe Prf?sent “Puerto Rico Federal Relations Act”, and exploring the possibilities
of participating in the financial credits available from international organs, lik¢ I
the_Intemational Monetary Fund, the World Bank,*™ as well as participating i,n (he
United Nations Developing Programs and the Caribbean integration movemenil

F,()r thF: possibilities of development in an independent Puerto Rico, Erick (1
Negrén Rivera has expressed that:

Puerto Rico would be able to come into independence in far better shape than was
the case for most of the former colonies that presently make up the developing
world. As far as infrastructure (transportation, communications, encrgy'
production, etc.) and human capital are concerned, the island is substantially
more advanced than any of the countries surrounding it and virtually any other

37.l ; ll hcrccliludc myth ff)rmulates ademand for everyone to acquire a sense of responsibility for tutiig
rough pr Ivlnlc and colective channels on behalf of a free society”. Harold D, Lasswell & Myres 4 Mo

Dougal, Jurisprudence for a Free Society..., op. cit, n, 463, p. 757 '

41 Yornfn Dacsalnn At o

1,"" .I:M. Garefa Passalacqua; C. Rivera Lugo, tomo 11, op. cit,, at n, 32, pp. 289-290, 380

473, I Negrdn Rivera, supra at n, 6, p. 181, l :

474, 1M, Garefa Passalacqua; C. Rivera Lugo, tomo I1, op. cit,, at n, 32, pp. 186, 192-193
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country at its moment of independence. Although Puerto Rico has never been
famous for its natural resources, it is known to have quantifiable mineral
resources worthy of exploitation, and in recent years there have been strong signs
ol substancial oil reserves off the Puerto Rican shores. ...moreover, the island
would be attaining independence at a time when non-reciprocity in tariff
arrangements between developed and developing countries is becoming a
common trade rule.*”

Due to the present economic dependence on the U.S., and the lack of
pussibilities for economic development as a state of the United States*’® which
wuuld carry abig U.S. budget expenditure to extend all the federal economic and

(o inl benefits to the residents of Puerto Rico, some authors have pointed out of
ihe (anger of becoming a national ghetto, surviving mainly from federal financial
11l nnd the U.S. welfare.*” Indeed, Puerto Rico is not far away from it.

{14 fteparding human capacity, for 1982, “Puerto Rico’s population of 3.2 million included 6,500
Jieers, 1,800 agronomers, 5,500 medical doctors, 1,000 dentists, 1,100 public accountants, 450
itects, 5,000 electricians, 6,500 lawyers, and 150,000 university students. Taken from Rubén Berrios
“aitines, La Independencia de Puerto Rico, Razdn y Lucka, 1983 as cited by E. Negron, supra, at n. 6,
o 112173, footnote #157.
I uiliermore, concerning natural resources, “there are seven known deposits of nickel in the western coast
(0 island; which may contain about $4 billion worth of nickel at 1979 prices. Asscciated with nickel
{ind cobalt, iron and chromium. ...Copper deposits have been located in the mountainous interior.
Jiated with copper are found gold, silver, molibdenum and sulfur, A study done by the Puerto Rican
Ciiiment (1974) in relation to the combined value of Puerto Rico's proven reserves of copper, gold,
i, nnd sulfuric acid, estimated those reserves to be worth $ 4.85 billion (Prices used for the estimate:
Jper $0.85 1b., Gold-$200 oz., Silver-$5.50 oz., Acid-$20 ton.). See Morales Cardona as cited by E.
piin Rivera, ibid, p. 173.
Uit minerals such as manganese, cobalt, nickel and copper have also being reported to exist under the
Jidl of the economic zones of Puerto Rico. See id. citing from Statehood and the Equal Footing
itine: The Case of Puerto Rican Seabed Rights, 88 Yale Law Journal 825, at 826 (1979). However,
I 4 whowen in Puerto Rican newspapers during the last year, strong opposition has arisen due to the
ilile environmental impact that the extraction of copper and gold would imply.
' [ai i oil is concerned, sources from the government of Puerto Rico have calculated potential reserves
| biltion barrels ($55 billion in 1979 oil prices)... These deposits could yield an estimated 200,000
velnof oil per day, an amount sufficient to supply the island’s daily consumption of 110,000 barrels",
Morales Cardona; Statehood and the Equal Footing Doctrine...; and Petroleum Potential of Puerto
Ol & Gas Journal, Dec, 19, 1983, at 113-120, all of them as cited by E. Negron Rivera, id.
Il Puerto Rico is situated as an upper middle income country (at tables #10 and 30 of the World
lopment Report by the World Bank -1994-), the per capita income of the Island is less than hall of
(et Caplta income in the poorest state of the U.S,, Mississippi. See J.M. Garefa Passalacqua; C, Rivera
L, o, eit, aen, 32, G p. 81
e il
i, tomo 1 po 60 See also ] Berrfos Martinez, supra, ot n 142
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An interesting aspect of the evolution of the case of Puerto Rico beforg
the Decolonization Committee is that, in its resolutions, the Committee hay
always reaffirmed the necessity of enabling the People of Puerto Rico (0
exercise their right to self-determination and independence, according (o
General Assembly resolution 1514 (XV). N otwithstanding the general practice
of conducting plebiscites according to the alternatives present in resolutions
742 (VIII) —since 1960, at 1541 (XV)—, the resolutions of the Decolonization
Committee concerning the case of Puerto Rico have never expressly mentioned
the applicability of these latter resolutions to the P.R. national case. Maybe
the Committee has been forgetting that resolution 1541 (XV) exists, or
perhaps this body does not consider it necessary to make direct reference (0
its applicability to the case of Puerto Rico. N evertheless, if some valid reason
exists to remedy such an important omission, it is the danger of integration i
the Puerto Rican context, due to the dubious validity of the peoples’ consenl
to annexation.*’

On the other hand, as stressed by professor Carlos I. Gorrin Peralta, the
same doctrine of the insular cases which served for the colonization and
expansionist purposes of the United States, also provides for the solution of
the colonial rule of these territories, considering that the U.S. “ *... right (o
acquire territory involves the right to govern and dispose of it’ ”*"° In the samg
context, the sovereign powers of a state include its authority to surrender of
withdraw sovereignty over part of its territory and, furthermore, “the political
departments of the federal government are entrusted with the power ‘(0
determine the status of a foreign nation and to recognize it as a sovereign of
non-sovereign.’ 480

478, See Manuel Rodriguez-Orellana, The Context of Relations Between the United States and Puerto
Rico: Politics as Usual?, p. 212. Conference Papers Presented: A Time to Change, op. cit, atn, 444, where
the author stated that “... there are also giants, like Martin Luther King, Ir., who always understood thil
majority opinions never justify oppression, injustice or immoral subservience in society”. (emphasiy
added), See also UN. G.A. Doc. A/AC. 109/PV. 1 157, 13 agosto 1979 (Espaiiol), where Mr. Herndndes
Vargas stated that, by omission, the Decolonization Committee rejects the alternative of integration as i
solution for the Puerto Rico’s political status. Although these statements were made in 1978-79, (lis
Committee has not included the alternative of integration in all its resolutions from 1972 until 199]
Morcover, the right to self-determination and independence has been reafirmed in the 1998 Decoloniza
tion Committee resolution, concerning P.R.

Inone case, the UN did not recognize the right of the majority of an accepted self-determination unit (i
have the decisive say, The Cypriot Greek majority of Cyprus wanted integration with Greece, but in (I
Interest of peace and, in order to safeguard the rights of the Cypriot Turkish minority, the UN favoured
making Cypros one independent unit... in 1960”. See L. Hannikainen, op. cit., at n, 194, p, 378,

479, De Lima v, Bidwell, 132 U.S, 1, p. 196 as cited by C. Gorrfn Peralta, supra, at n, 25, p, 53,

AR0. See R, Servano Geyls, op, ¢it., at n, 62, pp. 439:440, as cited by C, Goren Peralta, ibid,
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Within this constitutional analysis, any decisign of the U..S. to cnuh!nj 1hc
I'wople of Puerto Rico to become independent without h.oldmg a ‘p]c‘h‘IM,.l lt;
would be completely valid. Moreover, it would be also in accgrdm:u: .Wi :
teneral Assembly resolution 1514 (XV) apd 15.41 (XV) -which ((lou_.:l n-‘;|
juire any specific procedures for the granting 9f 1ndependctnce— and wi 1 g‘u.
(e resolutions of the Decolonization Comml‘ttee regarding Pu?rtl())\ lu;
uking for the implementation of the Declaration. The same cz;]n tdb .::n:]
.qlmul'integration. Furthermore, as we have strfessed before, after the a OII)\] io
Al (he CCPR, the interpretation given to Article 1 (3), as concerning (;n—'
\0](-Governing and Trust Territories has been to grant the relevant peoples

elr i dence. . _
! ”/\‘r"’:g:}:i;’ this dissertation, the conclusion is obv1'0us: I.Int%l now, tilfe
I'vople of Puerto Rico have not been able to fully exercise tht?lr right to scb-
Jetermination, despite their complience with la]l the requirements to be
unsidered a PEOPLE under the scope of resolutlo_n 1514 (XV),and common
\il, | of the L.C.C.P.R and .C.E.S.C.R. ﬂence, 1f th"e U.S. Congress }stpot
willing to define and accept alternatives of "Integratlogl and/or free afssoc;sellzz
upon the basis of equality, democracy, soverei gn4‘r832( and respiclzt or .
ltican language, culture, and separate identity™, and prowh e rflel;ll o
Jromote the economic and social development of Puerto R'IC(.) then, it zs
logal and moral obligation to open the_: doprs of negotlz}tlon tc;lw.ar stﬁr{;
imdependent Puerto Rico. This is a historical opportunity to 0210‘1;\ .
Jrcolonization decade, while giving an example to the rest qfthfa world. 5 er
|l, we should not forget that the right'to self-determination hasd_tf?en
‘onsidered by the international community of states as a prt‘:-f::i)n 11 101{;
without which the promotion, protection ancf respect of alll indivi uad z;:l
“ullective rights would be impossible to attain, due to the mterdepgl;) athe
nracter of all human rights generations. This is strongly supported by the
\'lenna Declaration and Programme of Action of 1993.

i1 Seereforence madeto it by U.N, Decolonization Committee rcsoh‘llion nll'.Scp:cmllwr]l ?;1:;) 18, para,
o LN Gen, Ass., Offic, Doc, A/AC.109/574, as cited hly 1J. Alvurcz.;up. ull{.,‘ fl n‘.'. /.\:l.”;“ ” i
{2 See Ibid, Decolonization Committee resolutions with regard :n ‘I)urnn 'u ([,l]('[l' pust 24, ;
mpu.'al 14, 1086; August L1, 19877 August 17, 1988; August 18, 1989, among others,
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As a fi ¢ 4
s zpat sclin;; rrle:?.arll](t,”the drlgh;1 to be integrated, “statehood” or annexation
a “right” under the decolonization principles, is a “right” :
depends on the willin oy SRl o]
; s gness of the metropoli or administrati
it, as we have showen. There i i i noile-that oe; forl
Y 8 ; 18 no 1nternational principle that can fi
i : orce
sova;l']eltin state to accept other nations as part of their political entity :
plebiqc‘te ;v‘e‘nt.that .Puerto Rlco would vote for “statehood” in a future
e L l1 (T, here is ;110 international obligation for the United States to accepl
s a deciston. However, notwithstanding th iti
Bl eCiAI0 ; ! e position assumed b
metropoli, the right to inde , ol
‘ ; pendence has to be granted alwa inali
iy ek ysas an inalienab]g
1gtht II‘hdt is why thousands of peoples have died fighting for “Freedom?
not only as freedom to choose, but as independence ’
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